HAMBLETON DISTRICT COUNCIL

Report To:  Licensing Committee

31 May 2016
From: Executive Director
Subject: HACKNEY CARRIAGE AND PRIVATE HIRE LICENSING FEES
All Wards

1.0 PURPOSE AND BACKGROUND

1.1  The purpose of this report is to present a proposal for a revision of the licence fees in
respect of all hackney carriage and private hire licences.

2.0 INFORMATION AND ANALYSIS

2.1 It is proposed to:

re-distribute some of the charges in line with the actual costs involved,;

. take into account legislative changes by setting fees for a three-year driver’'s licence
and a five-year private hire operator licence; and

. remove all charges for items and services requested during the period of the
licence.

2.2 The cost of a licence must relate to the cost of the licensing service. The cost of the service
is determined by several factors including staffing (salaries, National Insurance
contributions, pensions etc), accommodation, utilities, IT support, legal costs, software,
insurance, printing, postage etc. The licence fee for each application is then dependent on
several other factors including, where relevant, the time spent on administration,
inspections, complaints, compliance checks, committees, consultations, advertising etc.

2.3 The licensing authority cannot make a profit from licence fees and must carry forward any
surplus. However, the authority can recoup deficits.

2.4 Some costs are associated with specific applications and these must be recovered
accordingly. For instance, the costs of the hackney carriage stands and the table of fares
must be recovered only from hackney carriage vehicle licence fees whereas other costs
(such as policy and service development) will apply to all licence fees.

2.5 The current fees list is attached at Annex A.

2.6 The proposed fees list is attached at Annex B.

2.7 On 22" March 2016, 161 newsletters were issued to the drivers, proprietors and operators
licensed by Hambleton District Council. A copy of the newsletter is attached at Annex C.
The newsletter was accompanied by the proposed fees list and a breakdown of costs
(attached at Annex D).

2.8 Of the 161 consultees, none provided a response.

2.9 Prior to implementing any increase in the licence fees, the council must publish a notice in a

local newspaper.



2.10

2.11

2.12

2.13

The fees should be approved on a cost-recovery basis in order for the associated costs of
the service to be met by those in the business of public hire and private hire.

It would be difficult to justify an approach whereby the authority subsidises private
enterprise by failing to recover the costs. Such a subsidy would be at the expense of the
other services that the council would provide to its Council Tax payers, if full cost recovery
was undertaken.

Annex 6.1 of the HM Treasury document “Managing Public Money” promotes a standard
approach to calculating costs and setting charges. The relevant extract is attached at
Annex E.

The Local Government Association has also published some guidance on locally set fees
setting out the legislation, case law and details of the costs that may be recovered. The
guidance is attached at Annex F.

3.0 FINANCIAL IMPLICATIONS AND EFFICIENCIES

3.1 The calculations of the proposed fees are based on full recovery (where permitted by
statute) of any costs associated with the individual applications concerned.

3.2 If the proposed fees are approved (following the advertisement and consultation), it would
reduce the level of future investment required from central funds in order to provide the
hackney carriage and private hire licensing service.

3.3  Any income received must only be used to fund the service and therefore it must be
emphasised that a review of the fees will not lead to any additional revenue for the council.

4.0 LEGAL IMPLICATIONS

4.1 In accordance with Article 13(2) of the EU Services Directive and Regulation 18(4) of the
Provision of Services Regulations 2009, any fees charged in relation to licences and
authorisations must seek to recover the actual cost of the application process and must not
be used to raise funds.

4.2 The licensing authority cannot make a profit from licence fees and must carry forward any
surplus. However, the authority can recoup deficits.

4.3 Failure to consult and advertise in accordance with statute may lead to a legal challenge by
way of judicial review.

5.0 EQUALITIES AND DIVERSITY ISSUES

5.1 Having considered the Council’s Equality duty, there are no issues arising from this report.

6.0 RECOMMENDATIONS

6.1 Members are asked to approve the public advertisement of the proposed fees.

MICK JEWITT

Background papers: Licensing Act 2003 Statement of Licensing Policy (June 2012)

Author ref: SF

Contact: Simon Fisher

Principal Licensing Officer
Direct Line No: (01609) 767209



Annex A

Fees 2015/2016

Vehicles

New hackney carriage vehicle licence - £313
Renewal of hackney carriage vehicle licence - £263
New private hire vehicle licence - £288

Renewal of private hire vehicle licence - £253
External licence plate — £25

Internal licence plate — £12

Side panel — £15 each

Transfer of vehicle licence/change of ownership — £30

Drivers

New driver’s licence - £110

Renewal of driver’s licence - £95

Knowledge test re-sit - £30 (first test free of charge)
Badge — £17

Necklace — £2

Tariff card — £2

Operators

New private hire operator licence - £170
Renewal of private hire operator licence - £110
Amendment to private hire operator licence — £30



Annex B

Proposed Fees 2016/2017

Vehicles

New 1 year hackney carriage vehicle licence - £370 (currently £313)
Renewal of 1 year hackney carriage vehicle licence - £305 (currently £263)
New private hire vehicle licence - £340 (currently £288)

Renewal of private hire vehicle licence - £285 (currently £253)

Drivers

New 3 year driver’s licence - £205 (current equivalent is £300)

Renewal of 3 year driver’s licence - £180 (current equivalent is £285)

New 1 year driver’s licence - £120 (currently £110)

Renewal of 1 year driver’s licence - £100 (currently £95)

Knowledge test - £30 for every test (currently £30 for every test after the first)

Operators

New 5 year private hire operator licence - £435 (current equivalent is £610)
Renewal of 5 year private hire operator licence - £415 (current equivalent is £440)
New 1 year private hire operator licence - £140 (currently £170)

Renewal of 1 year private hire operator licence - £120 (currently £110)

Miscellaneous Charges (Removed)

External licence plate — no charge (currently £25)

Internal licence plate — no charge (currently £12)

Side panel — no charge (currently £15 each)

Badge — no charge (currently £17)

Necklace — no charge (currently £2)

Tariff card — no charge (currently £2)

Transfer of vehicle licence/change of ownership — no charge (currently £30)
Amendment to private hire operator licence — no charge (currently £30)



Dear

TAXI NEWS UPDATE

Issue 48

HACKNEY CARRIAGE AND PRIVATE
HIRE LICENSING POLICY

Last month, Hambleton District Council
approved a new Hackney Carriage and
Private Hire Licensing Policy to take effect
on 1% April 2016. The draft policy can be
viewed on the council’'s website at:
www.hambleton.gov.uk/taxipolicy.

To clarify the position in terms of the new
vehicle age limit, from 1st January 2017
licences will not normally be renewed in
respect of vehicles over the age of 10
years. Proprietors should not therefore
expect to have their licences renewed in
these instances. There is, however,
nothing to prevent an application from
being made in respect of an older vehicle
but the onus will be on the applicant to
demonstrate that the specific
circumstances of his/her case would
warrant a departure from the Council's
policy. Essentially, the default position is
that a vehicle licence will not be granted
or renewed once it has reached the age of
10 years but exceptions to this general
rule may be made where appropriate. The
age policy applies to grant and renewal
applications (not just new licences).

Please note that all licences expiring in
2016 will be renewed for one more year
provided the tests are passed and the
necessary documentation is submitted.

Annex C
LICENCE FEES
In the near future, the Licensing
Committee will be asked to consider the
licence fees in respect of all hackney
carriage and private hire licences.

The cost of a licence must relate to the
cost of the licensing service and therefore
it is proposed to re-distribute some of the
charges in line with the actual costs
involved. This may involve an increase in
some fees where the costs of the service
are not being met and a reduction in other
fees where they are deemed too high.

It is also proposed to remove the charges
for items and services requested during
the period of the licence and therefore
drivers, proprietors and operators would
only need to pay a fee at the time of grant
or renewal.

The cost of the service is determined by
several factors including staffing (salaries,
National Insurance contributions,
pensions etc), accommodation, utilities, IT
support, legal costs, software, insurance,
printing, postage etc. The licence fee for
each application is then dependent on
several other factors including, where
relevant, the time spent on administration,
inspections,  complaints,  compliance
checks, committees, consultations,
advertising etc. Some costs are
associated with specific applications and
these must be recovered accordingly. For
instance, the costs of the hackney
carriage stands and the table of fares
must be recovered only from hackney
carriage vehicle licence fees whereas
other costs (such as policy and service
development) will apply to all licence fees.

The proposed fees are attached at the
Appendix to this letter along with a
breakdown of the costs involved.

All members of the trade are invited to
make comments about the proposed fees
by writing to the Licensing Team either by
email or by letter. Responses must be
received by 8™ April 2016.

continued overleaf...



LICENSING OFFICE HOURS

Drivers and proprietors are reminded that
an appointment system is operated by the
Licensing Team and, to ensure that
customers are dealt with as efficiently as
possible, you should book an appointment
to ensure there is a member of staff
available to assist.

For further information in relation to any of
the content of this newsletter, contact:

Hambleton District Council

Licensing Team

Civic Centre

Stone Cross

Northallerton

DL6 2UU

Tel: 01609 767079 or 767017

Email: licensingteam@hambleton.gov.uk

March 2016
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Annex E

Annex 6.1
How to calculate charges

This annex discusses how to calculate the cost of public services for which a fee is
charged.

Introducing a new or updated charge bearing service

AB6.1.1 Public sector organisations planning to set up or update a service for which a fee may
be charged should ensure early engagement with Treasury. Advice should be sought at the
earliest opportunity if there are any variations on the standard model. Proposed variations may
be agreed in certain instances, considering each on its merits. Each will need to be justified in
the public interest and on value for money grounds.

AB.1.2 Practical issues which organisations will need to consider when setting up or refreshing
a charge bearing service include: the definition of the service and its rationale; the proposed
financial objective (for instance, full cost recovery; 70% of full cost plus a 30% public subsidy);
how the service is to be delivered and which organisation is to deliver it; whether the provider
should retain any income from charges; the proposed charging structure (for instance, a single
service or several sub-services). Organisations will also need to refer to the checklist in box 4.9
of factors to consider when planning policies and projects.

Measuring the full cost of a service

A6.1.3 With agreed exceptions, fees for services should generally be charged at cost,
sometimes with an explicit additional element to match the returns of commercial competitors.
So to set fees for public services it is essential to calculate the cost of providing them accurately.

A6.1.4 The main features to be taken into account in measuring the annual cost of a service
are set out in box A6.1A. Not everything in the list will apply to every service and the list may
not be exhaustive. It is important that the calculation is comprehensive, including all relevant
overheads and non-cash items.

AB6.1.5 So far as possible the calculation should use actual costs, where they are known. For
services just starting, there may be no alternative to using best estimates, geared to estimated
consumption patterns.

AB.1.6 Start up costs which are capitalised in the accounts and the cost of fixed capital items
are scored in the accounts in full. These costs should be attributed to the cost of the service as
the depreciated value each year.

AB.1.7 Start up costs which cannot be capitalised in the accounts are scored as they are
incurred. Such costs may be recovered through fees and charges by spreading them over the
first few years of service provision. It is also good practice to set fees to recover costs which
cannot be capitalised in the accounts and which have been incurred to improve efficiency and
effectiveness so that charges are lower or offer better value. This needs explicit Treasury
agreement and may require statutory backing.



A6.1 How to calculate charges

AB.1.8 For services which are charged at different rates, the same procedure should be used to
set the different rates. That is, the cost of any premium service should be objectively justifiable
by its additiona!l cost (eg where faster shipping is offered); or conversely any discount should be
justifiable by saving to the supplier (eg using the internet rather than over the counter). Note,
however, that sometimes the legislation permits differential pricing unrelated to the relative
underlying costs — though even then there should be good policy reason for the difference.

Box A6.1A: elements to cost in measuring fees

accommodation, including capital charges for freehold properties
fixtures and fittings

maintenance, including cleaning

utilities

office equipment, including IT systems

postage, printing, telecommunications

total employment costs of those providing the service, including training
overheads, eg (shares of) payroll, audit, top management costs, legal services, etc
raw materials and stocks

research and development

depreciation of start up and one-off capital items

taxes: VAT, council tax, stamp duty, etc

capital charges

notional or actual insurance premiums

fees to sub-contractors

distribution costs, including transport

advertising

bad debts

compliance and monitoring' costs

provisions

but not

externalities imposed on society (eg costs from poliution and crime)

costs of policy work (other than policy on the executive delivery of the service)
enforcement costs'

replacement costs of items notionally insured

start up costs (those which are capitalised in the accounts) and one-off capital items

Financial objectives

A6.1.9 The standard approach to setting charges for public services (including services supplied
by one public sector organisation to another) is full cost recovery. It normally means recovering

' See the HM Treasury publication Class (2010)2 http:/Avww.hm-treasury.qov.uk/psr_bac classification papers.htm




A6.1 How to calculate charges

the standard cost of capital, currently 3.5% in real terms. Some exceptions are noted in section
6.4.

A6.1.10 One other exception is commercial services, ie those services which compete or may
compete with private sector suppliers of similar services. These should aim to recover full costs
including a real rate of return in line with the rates achieved by comparable businesses facing a
similar level of risk. The normal range of rates is 5-10% but rates as high as 15% may be
appropriate for the very highest risk businesses.

AB6.1.11 Great care should be taken in pricing commercial services where public sector
suppliers have a natural dominant position. The market prices of competitors will often be a
good guide to the appropriate rate of return if there is genuine competition in the market.
Where there are limited numbers of buyers and sellers in a market, it may be better to take other
factors into account as well. These might include past performance, the degree of risk in the
underlying activity and issues bearing on future performance.

Accidental surpluses and deficits

AB.1.12 Despite every effort to measure and forecast costs, surpluses and deficits are bound to
arise from time to time. Causes may include variations in demand, in year cost changes, and so
on. Itis good practice to consider mid-year adjustment to fee levels if this is feasible.

A6.1.13 Itis also good practice to set fees to recover accumulated past deficits. This may
require statutory backing through a s102 order (see paragraph 6.3.3).
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LGA guidance
on locally set fees

Councils are responsible for administering a range of licences and approvals resulting from
both national legislation and discretionary functions that are agreed locally. For the majority of
these regimes the costs are recovered through fees set by each council and paid by the licence
applicant. Locally set fees are a vital means of ensuring that costs can be recovered by each
and every council, rather than relying on subsidy from local tax payers.

While the licensing role within local government may be long established, the decisions that are
being made by individual councils in this area are facing increased scrutiny from businesses,
the public and in the media, particularly in relation to fee setting. Recent case law resulting
from the European Services Directive, the introduction of new licences for scrap metal dealers
and the pending introduction of locally set fees for alcohol licensing have all placed an added
emphasis on the need for every council to set fees in a legally robust and transparent manner.

This guidance aims to help councils understand the full breadth of issues that should be
considered when setting local licence fees in order to meet legal obligations and provide the
necessary reassurances to local businesses. It does not contain a fees calculator because
this assumes a uniformity of service design and associated costs and it is vital that councils
are free to design the service that best serves the needs of their community and recover costs
accordingly.

LGA guidance on locally set fees 3



1.Key issues

Understanding businesses and supporting growth

Councils across the country are working hard to encourage economic growth in their area by
providing practical support to businesses, tackling barriers to growth and creating the right
conditions for businesses to thrive again. Regulation and licensing are key parts of the support
package available to businesses through their council.

In the risk based world of regulation, licensing has become an anomaly that can imply a
standard approach is required for every business, in so far as every business is required to
apply for a licence. This contrasts with the operation of Trading Standards services where,
broadly, the legislation sets out expectations and all businesses are expected to meet them with
no paperwork needed. However, where it is appropriate and proportionate, licensing provides
the opportunity to impose specific conditions to tackle issues in specific areas or properties that
may not otherwise be available if the licensing system were not in place.

While we cannot alter the law that governs each licensing regime easily, it is possible to
consider how resources can be focused on risk; whether business support is effective and
how the burden of inspections can simply be removed where it is not necessary. A streamlined
approach to licensing will ensure that fees are kept to a minimum and businesses can be
encouraged to prosper.

Designing your service based on local priorities and need

While economic growth is a priority for every council in the country, there is also the need to
ensure that licensing regimes can continue to protect communities and visitors; manage public
health risks; and remain responsive to local concerns. The balance of all these factors, including
the drive to encourage business growth, will vary for each local area. Councils can take the
opportunity to work with businesses, community groups and residents to design a licensing
service based on local priorities and understand the implications that this will have for the fees
charged.

How does the European Services Directive impact on
locally set licence fees?

The European Services Directive' aims to make it easier for service and retail providers to
establish a business anywhere within Europe. The principle of ensuring that regulation is
transparent and that the burdens placed on businesses are kept to a minimum resonates
entirely with the way councils work. However, the legal requirements in the Directive do have
practical implications for local licensing regimes, including fee setting.

1 EU Services Directive - http://tinyurl.com/EUServD

4 LGA guidance on locally set fees



Further guidance about the entirety of the European Services Directive is available on the
Department for Business, Innovation and Skills (BIS) website?. Councils should specifically
note that the Directive does not apply to licensing of taxi or gambling activities, however,

the principles remain a helpful way of providing a transparent and business-friendly approach
to licensing.

Principles of the Services Directive

The general principles of the Services Directive apply to all processes and administrative
procedures that need to be followed when establishing or running a service or retail business,
including the setting, charging and processing of fees for licences. The core principles of the
Directive — non-discriminatory; justified; proportionate; clear; objective; made public in advance;
transparent and accessible — apply to fee setting and are already practiced by a large number
of councils with the aim of ensuring a fair and transparent approach for local businesses and
communities.

Most principles are self-explanatory, but the principle of ‘non-discrimination’ requires a little more
explanation. In the Services Directive it is defined as meaning “the general conditions of access
to a service, which are made available to the public at large by the provider [and] do not contain
discriminatory provisions relating to the nationality or place of residence of the recipient.”

This applies at the local level when considering fee setting meaning that all applicants must

be treated equally irrespective of location and/ or nationality. Councils should not, for instance,
seek to subsidise businesses operating in one geographical area by offering comparatively
lower fees than required of those operating in another. Such an approach discriminates against
those businesses located elsewhere in the locality.

Administering payment of fees

Under the Services Directive councils need to ensure that full details of any fees are easily
accessible online, including the ability to make payments online.

Councils should be able to separate out the cost of processing an initial application from those
costs associated with the on-going administration of a scheme, because this latter element
cannot be charged to unsuccessful licence applicants.

In practice, where the number of rejected applications is low, the simplest approach will be to
charge the full fee from the outset but to ensure that any rejected applications receive a refund
aligned to the on-going costs of delivering the licensing regime. Alternatively, where permitted
by legislation, councils can choose to charge an initial administration fee paid by all applicants
and only request a further fee from those applicants that are successful. Councils will need to
consider whether this approach will create additional work and chasing late payments could
have a detrimental impact on relations with businesses. Councils could opt to include the
payment of the second fee as a condition of the licence if this was possible under the individual
licensing laws.

2 BIS guidance on the EU Services Directive - https://www.gov.uk/eu-services-directive
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The process adopted and information available about this should be simple and cost effective
for both the council and businesses.

Reasonable and proportionate

The Directive also includes specific requirements that apply to the charging of fees. Charges
must be reasonable and proportionate to the cost of the processes associated with a licensing
scheme. Councils must not use fees covered by the Directive to make a profit or act as an
economic deterrent to deter certain business types from operating within an area.

Hemming v Westminster

The degree to which fees and processes are proportionate has been tested in a legal challenge
brought against the fee charged by Westminster City Council for licensing sex establishments.
The case established a number of key points about setting fees under the Services Directive.

In Hemming v Westminster?, the Court of Appeal ruled that the fees set must not exceed the
costs of administering the licensing regime. This means the council was no longer able to
include the cost of enforcement against unlicensed sex establishment operators when setting
the licence fee, although the cost of visits to licensed premises to monitor compliance could be
recovered through fees.

The judgement found that the annual reviews conducted by an officer of Westminster City
Council were no substitute for determinations by the council. The judge rejected the council’s
submission that the fee had been fixed on an open-ended basis in 2004 so that the fee rolled
over from one year to the next. Westminster City Council was consequently ordered to repay
fees charged over that period.

A full briefing on the case can be found on the LGA website*. The case is on-going at the time of
writing and decisions may yet be appealed by Westminster City Council.

Keeping fees under review

Fees should be broadly cost neutral in budgetary terms, so that, over the lifespan of the licence,
the budget should balance. Those benefitting from the activities permitted by the various
licences should not, so far as there is discretion to do so, be subsidised by the general fund.

To ensure that fees remain reasonable and proportionate it is necessary to establish a regular
and robust review process. This has particular advantages in the early stages of a new licensing
regime, as with the Scrap Metal Dealers Act, where fees have been set on best guess estimates
of the number of applications that will be received.

3 Court of Appeal ruling for Hemming v Westminster — 24 May 2013
http://cornerstonebarristers.com/wp-content/uploads/2013/05/Hemming-APPROVED-Judgement.pdf
4 http://www.local.gov.uk/regulatory-services-and-licensing
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Annual reviews allow for the fine tuning of fees and allow councils to take steps to avoid either
a surplus or deficit in future years. This will not immediately benefit licence holders where the
licence has been granted for a number of years and paid for in a lump sum, but will ensure new
entrants to the licensing scheme are charged appropriately.

Where fees charged result in a surplus, Hemming v Westminster stated that this surplus

must be used to reduce the fees charged in the following year. It is possible to extend the
reinvestment of the surplus over more than one year®, but this will need careful consideration
about whether contributors may leave the licensing system over that period and therefore lose
out on the return. Deficits can similarly be recovered®, although where there is a significant
deficit, councils may want to consider how recovery can be undertaken over more than one year
so as not to financially harm otherwise viable businesses.

The case of R v Tower Hamlets LBC (1994)” may also be of relevance, as the High Court
indicated that “a council has a duty to administer its funds so as to protect the interests of what
is now the body of council tax payers”.

Open route for challenge

In the interests of transparency it is helpful to give an indication of how the fee level has been
calculated; the review process in place and a contact method for businesses to query or
challenge the fees. Open consultation with businesses and residents to design a local service,
including understanding the implications for fees, helps to provide a robust answer to challenge.

It may also prove helpful to engage elected members in the scrutiny of fees. They will use their
knowledge as local representatives to consider councils’ assumptions and challenge them
where necessary.

Councils may want to consider the following elements when setting licence fees. It should
be noted that this list is for consideration only, as councils may choose not to charge for all
the elements listed, or there may be additional areas of work carried out during the licensing
process that were not highlighted during the development of this guidance.

Individual pieces of legislation may also have specific items that may or may not be chargeable
under the scheme. The lists below will apply for most schemes, but should always be checked
against the relevant piece of legislation. If councils have any concerns, they should seek the
advice of their in-house legal department.

5 R v Manchester City Council ex parte King (1991) 89 LGR 696. http://tinyurl.com/qyc97bz

R v Westminster City Council ex parte Hutton (1985) 83 LGR 516.

7 R v London Borough of Tower Hamlets ex parte Tower Hamlets Combined Traders Association, 19 July 1993; [1994] COD 325
QBD Sedley J. Although the decision was about the London Local Authorities Act 1990, it would appear to have general effect
as a principle. http://tinyurl.com/oxmfuj6

[e)]
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2. So what can be included
in a licence fee?

Initial application costs could include:

» Administration — This could cover basic office administration to process the licence
application, such as resources, photocopying, postage or the cost of handling fees through
the accounts department. This could also include the costs of specialist licensing software to
maintain an effective database, and printing licences.

+ Initial visit/s — This could cover the average cost of officer time if a premises visit is required
as part of the authorisation process. Councils will need to consider whether the officer time
includes travel. It would also be normal to include ‘on-costs’ in this calculation. Councils will
need to consider whether ‘on-costs’ include travel costs and management time.

» Third party costs — Some licensing processes will require third party input from experts,
such as veterinary attendance during licensing inspections at animal related premises.

» Liaison with interested parties — Engaging with responsible authorities and other
stakeholders will incur a cost in both time and resources.

+ Management costs — Councils may want to consider charging an average management fee
where it is a standard process for the application to be reviewed by a management board or
licensing committee. However, some councils will include management charges within the
‘on-costs’ attached to officer time referenced below.

» Local democracy costs — Councils may want to recover any necessary expenditure in
arranging committee meetings or hearings to consider applications.

» On costs — including any recharges for payroll, accommodation, including heating and
lighting, and supplies and services connected with the licensing functions. Finance teams
should be able to provide a standardised cost for this within each council.

* Development, determination and production of licensing policies — The cost of
consultation and publishing policies can be fully recovered.

+ Web material — The EU Services Directive requires that applications, and the associated
guidance, can be made online and councils should effectively budget for this work.

» Advice and guidance — This includes advice in person, production of leaflets or promotional
tools, and online advice.

+ Setting and reviewing fees — This includes the cost of time associated with the review, as
well as the cost of taking it to a committee for approval.
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Further compliance costs could include:

+ Additional monitoring and inspection visits — Councils may wish to include a charge for
risk based visits to premises in between licensing inspections and responding to complaints.
As with the initial licensing visit, councils can consider basing this figure on average officer
time, travel, administration, management costs and on costs as suggested above.

» Local democracy costs — Councils may want to recover any necessary expenditure in
arranging committee meetings or hearings to review existing licences or respond to problems.

* Registers and national reporting — some licensing schemes require central government
bodies to be notified when a licence is issued. The costs of doing this can be recovered.

Unrecoverable costs

It is worth considering that the costs of defending appeals in the magistrate’s court or via judicial
review can be recovered through the courts. Including these costs within the fees regime could
lead to recovering the costs twice, which would be inconsistent with the Services Directive.

Hemming v Westminster also means that costs of enforcement action against unlicensed
premises cannot be recovered through the licence fee.

There is currently no guidance or case law describing the point at which recoverable compliance
costs switch over to unrecoverable enforcement costs. It should be noted that Hemming v
Westminster is likely to be appealed to the Supreme Court with a possible reference being
made to Europe for determination. If that happens, there may be more to follow on this issue
with, hopefully, greater clarification on the legal position. We are aware that some councils have
drawn the line at the point where it looks probable that the licence will be revoked, while others
include everything up until the point where the appeals goes to the magistrates’ court. These
approaches have not yet been tested in court.

Further support

The practical approach to designing a local licensing service, allocating costs accurately and
considering legal implications can be a difficult task; therefore it is strongly recommended that
licensing teams work with their legal advisors and finance teams to make the best use of all
expertise.

In addition, councils should consider working collaboratively with neighbouring authorities to
provide mutual support. Working with other councils and reviewing fees set by similar authorities
can be an extremely valuable way of ensuring that fees are not perceived to be disproportionate
by businesses.
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