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1.0 PURPOSE OF REPORT

1.1 To provide additional information on the legal and financial implications of a
decision to continue offering taxi tokens and half price rail travel as local
enhancements to the Concessionary Fares scheme.

1.2 The report has been prepared in response to the decision taken by Council
on 9th February 2011.  It needs to be read in conjunction with the earlier
report on the same subject presented to Cabinet on 2nd February and
included again here for ease of reference.

2.0 RECOMMENDATIONS

2.1 Overview and Scrutiny Commission is recommended to note the content of
the new report and to provide observations as appropriate to Cabinet.

2.2 Cabinet is recommended to confirm its earlier decision not to retain the local
concessionary fares enhancements offering taxi tokens and half price rail
travel.

3.0 RECOMMENDED REASONS FOR DECISION/S

3.1 Statutory responsibility for concessionary travel transfers to NYCC on 1st

April 2011.  After this, the Council no longer has powers to provide
discretionary concessions in the same way.  Specifically the Council will not
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be able to offer these benefits in place of the national scheme.  They would
need to be provided as additional benefits.

3.2 Use of well being powers to provide benefits to all qualifying persons in
future is permissible but would expose the Council to significant financial risk
and to costs likely to be in excess of £1m pa.

4.0 ALTERNATIVE OPTION/S CONSIDERED AND RECOMMENDED FOR
REJECTION

4.1 To continue to offer half price rail travel or taxi tokens only to persons who
have previously opted to receive these benefits in place of the national
scheme provision.  Such a decision would limit financial exposure but would
introduce inherent unfairness in the way people with similar characteristics,
but who have previously made different choices, are treated.  To take such
an approach without a proper consideration of the results of the earlier
stakeholder consultation would be wrong and would open the decision to
legal challenge.  Any decision to continue a benefit but to target it on a small
number of individuals has to be based on a rational assessment of needs
and resources.

4.2 To introduce a new scheme which selectively provides these benefits based
on clear needs based criteria (eg related to household income, place of
residence or disability).  This would reduce the risk of legal challenge but
would inevitably mean some (possibly a majority) of current recipients losing
entitlement to the benefits through not meeting the new criteria.  The cost of
administering a freestanding scheme would also be disproportionate to the
amount of funding which would be made available as benefits.  From 1st

April it will no longer be possible to treat administration as a marginal cost or
to utilise the staff resource which will, on that date transfer to NYCC.
Furthermore, the time required to design, publicise and implement a new
scheme would not allow a seamless transition to take place.  There would, of
necessity be a period extending to several months, during which the benefits
would not be available.

5.0 THE REPORT

5.1 The background to this decision is set out in full in the 2nd February Cabinet
report so is not repeated here.

5.2 The important point to note is that there are currently 3 local enhancements
to the Concessionary Fares scheme.  They are

- half price travel on community transport.  This is provided in addition
to the national scheme.

- half price trail travel.  This is provided as an alternative to the national
scheme.

- taxi tokens.  These are provided as an alternative to the national
scheme.
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5.3 The number of registered users and expenditure on the 3 elements is as set
out below:

Users Estimated Expenditure (£)
2010/11

Community transport 455 70,000
Rail travel 125   5,000
Taxi tokens 657 15,000

5.4 Cabinet, at its meeting on 2nd February resolved to maintain the community
transport enhancement but to discontinue the other two provisions.  There
were a number of reasons for this approach, the prime ones being
affordability and the willingness of the County Council to run and fund the
community transport concession alongside the national scheme.  Following
discussions stretching over several months NYCC had agreed to maintain
the community transport enhancement but had made clear that they would
not support the other two provisions.

5.5 Current recipients of the two enhancements have already been advised, in
writing, that the benefits would cease to be available from 1st April.  In light of
the County Council’s decision, the only way in which the benefits could have
continued beyond this date would have been if HBC had developed a new
scheme to run in parallel with the national arrangements.

5.6 Any decision by HBC to run a parallel scheme would have significant and
severe financial consequences.  This is because claimants would be entitled
to receive benefits in addition to, not in place of the national scheme
provisions.  Demand (and thus cost) could be expected to be high as a
result.  The earlier report suggested a likely cost in excess of £1m.  This
figure has been arrived at by taking the average spend of existing rail pass
holders (£28) and the current entitlement to taxi tokens (£18.40 for rural
residents and £9.20 for urban residents) and assuming that similar patterns
of usage/take up would apply if both benefits were extended to all holders of
the national bus pass (around 33,000 people).  If only one benefit were
offered the cost would be £871,400 for the rail pass and £381,700 for the taxi
tokens.

5.7 Consideration has been given to the possibility of restricting these
enhancements to current users of the service however it is acknowledged
that this would create an inherent unfairness in that the person opting for taxi
tokens in preference to a bus pass under existing arrangements would in
future qualify for both benefits whereas the person currently opting for the
bus pass would just retain that single entitlement in future.

5.8 As noted in para 4.2, the alternative to a universal benefit or a scheme
restricted to current users, both of which present insurmountable obstacles,
is a more targeted needs based scheme.  Although it has not been possible
to calculate the precise costs involved in administration of such a scheme, it
is clear that there would be a requirement for a dedicated staff resource.
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That resource would be needed to

- Establish the criteria to be used in determining eligibility for the
concessions.

- Develop the forms and procedures associated with any application
process.

- Publicise the scheme.

- Process applications.

- Consider appeals in respect of rejected applications.

- Procure and issue tokens and passes.

This would need to be a new staff resource as the team currently issuing
tokens and passes are due to transfer to the County Council on 1st April.

5.9 The exact level of resource required would depend on the number of people
eligible to receive these benefits, the number (including those who do not
meet the eligibility criteria) who choose to apply and the number of checks
considered necessary to establish that eligibility.  A typical cost associated
with other benefit assessment processes is around £20 per application.  The
provision of 1 FTE member of staff to run such a scheme is likely to be the
absolute minimum requirement.  A practical problem which would be faced
here relates to the volume and timing of work as it would not fall evenly
throughout the year.

6.0 FINANCIAL IMPLICATIONS

6.1 The Director of Resources has been consulted during preparation of this
report and his comments are provided in the paragraph below

6.2 The Council has recently agreed a balanced budget for 2011-12 after
substantial efficiency savings but restricted service cuts.  However there
remain serious pressures on the 2011-12 budget especially due to the
potential impact of the continuing economic downturn on income notably but
not only in relation to HIC.  Prospects for 2012-13 are extremely difficult and
include a further loss of £1m formula grant in addition to the loss of £1.7m in
2011-12.  Therefore there is no secure source of ongoing funding for
additional spending on discretionary enhancements and the associated
additional administration cost in 2011-12 and later years.

6.3 The Council is facing the prospect of significant service cuts in 2012-13 and
later years and commissioning extra spending in this area would exacerbate
the problem.  It could not therefore be supported from a financial view.

7.0 HUMAN RESOURCES IMPLICATIONS

7.1 Consultation with the Human Resources section was not necessary during
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the preparation of this report.

8.0 LEGAL IMPLICATIONS

8.1 The Chief Solicitor to the Council has been consulted during preparation of
this report and his comments are set out below

8.2 The Council currently has power to provide enhancements to the statutory
scheme under the Transport Act 2000. That power passes to NYCC from 1
April. But the Council could provide enhancements under the well being
powers in the Local Government Act 2000.

8.3 The decision to provide enhancements (and any limitation on the
enhancements provided) would have to take into account the Disability
Discrimination Act/Equality Act. The Council would have to show that it had
taken into account the issues which it is required by law to consider. These
are set out in full in the report to Cabinet of 2 February paras 5.32-5.37.
A reduced scheme with more restrictive criteria might be lawful. But to
defend itself against a challenge, the Council would have to set out carefully
its reasons for the scope of the concession, and show how any restrictions
resulted from an assessment of the need and the resources available to
meet that need.

8.4 For example, a decision to maintain the existing concessions for those who
already had them, would be difficult to defend under the Equality Act. It
would be difficult to establish that the line between those who received and
those who did not receive the concession, was based on an assessment of
current need and current resources.

8.5 A challenge to the Council's decision would be by judicial review, and the
argument would be about the process: had the Council reached its decision
in the right way, taking into account those matters which it is required by
statute to take into account? Consequently the reasons given for any
decision would need careful consideration.

9.0 ICT IMPLICATIONS

9.1 Consultation with the Technical Advisory Board (TAB) was not necessary
during preparation of this report.

10.0 RISK ASSESSMENT

10.1 There are very serious financial and legal risks associated with this decision.
If members are minded to introduce a universal benefit then the risk is
essentially a question of cost control and affordability.

10.2 A more limited scheme would run the risk of legal challenge relating to the
targeting methodology and the Council’s ability to demonstrate that the
decision had been based on a rational assessment of needs and resources.
However the main risk is that the benefits of a limited freestanding scheme
would be insufficient to justify the cost.
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11.0 EQUALITY AND DIVERSITY

11.1 An Equality and Diversity Impact Assessment was undertaken at the time of
the earlier report and is included as an appendix to that report.

12.0 CONCLUSIONS

12.1 As requested by Council, this report has presented further information to
enable a final decision to be taken on retention, termination or amendment of
the local enhancements to the Concessionary Fares Scheme.

12.2 The information presented here confirms that retaining the local
enhancements either as a universal or a targeted benefit would present the
Borough Council with insurmountable problems and that the previous
decision taken by Cabinet was sound.

Background Papers -

OFFICER CONTACT: Please contact Nigel Avison, Director if you require any further
information on the contents of this report.  The Officer can be contacted at Dept of
Development Services by telephone on 01423 556536 or by e-mail at
nigel.avison@harrogate.gov.uk

SUSTAINABILITY ASSESSMENT / POLICY & COMMUNICATIONS
CONSIDERATIONS

Implications are
Positive Neutral Negative

A Economy
B Environment
C
i)
ii)

iii)

Social Equity
General
Customer Care / People
with Disabilities
Health Implications

D Crime and Disorder
Implications

E Business
Transformation

F Communications

If all comments lie within the shaded areas, the proposal is sustainable.
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