ITEM 6(i)
North Yorkshire County Council
Planning and Regulatory Functions -Committee
12 October 2018
Application to Correct Non-Registration or Mistaken Registration Commons Act 2006
Part 1 Section 22 Schedule 2 (Paragraph 7)
Application Reference Number Ca13 003
Oliver Allotments, High Laithe Stean, Stonebeck Down (Cl118)
Report of the Corporate Director - Business and Environmental Services
1.0

Purpose of Report

1.1

To report on an application (“the Application”) seeking to remove from the Register
of Common Land an area of land at Stean Moor, Stonebeck Down known as Oliver
Allotments, High Laithe, Stean identified on the plan at Appendix 1 (“the
Application Site”).

2.0

Legal Criteria

2.1

Under the provisions of the Commons Act 2006 (“the Act”) the County Council is a
Commons Registration Authority (“CRA”) and so responsible for maintaining the
Registers of Common Land and Town and Village Greens for North Yorkshire. Part
1of the Commons Act 2006 took full effect in North Yorkshire from 15 December
2014 and at the same time it became effective in Cumbria.

2.2

Schedule 2, Paragraph 7 of the Act sets out that:
(1) If a commons registration authority is satisfied that any land registered as
common land is land to which this paragraph applies, the authority shall,
subject to this paragraph, remove the land from its register of common land.
(2)

This paragraph applies to land where (a) the land was provisionally registered as common land under section 4 of
the 1965 Act;
(b) the provisional registration of the land as common land was not referred
to a Commons Commissioner under section 5 of the 1965 Act;
(c) the provisional registration became final; and
(d) immediately before its provisional registration the land was not any of the
following (i)
land subject to rights of common;
(ii) waste land of a manor;
(iii) a town or village green within the meaning of the 1965 Act as
originally enacted; or
(iv) land of a description specified in section 11 of the Inclosure Act
1845 (c 118).
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(3)

2.3

A commons registration authority may only remove land under sub-paragraph
(1) acting on (a) the application of any person made before such date as regulations may
specify; or
(b)
proposal made and published by the authority before such date as
regulations may specify.
A CRA needs to be satisfied on the balance of probabilities that all the elements of
Schedule 2, paragraph 7 have been demonstrated to have been met by an
application relying on those provisions for it to be approved. Any perceived merits of
whether or not the land should be registered are not relevant.

3.0

Application Site

3.1

The Application Site consists of two fields situated directly west of the village of
Stean and is located within a remote area known as West End which forms part of
Oliver Allotments. There is no direct access to the Application Site by road. The
application site formed part of a dominant tenement for Right Entry 9 in the common
land unit CL 118 registered on 1 July 1968. This land had 63 sheep gaits attached to
it as being exercised over Stean Moor until 1979 when the rights were severed and
sold as rights held in gross. The Application Site was also registered as being part of
the common land unit CL 118 (Stean Moor) on 1st December 1967. Both provisional
registrations were undisputed and both entries therefore became final Appendix 2.

4.0

Application

4.1

The Application was submitted on behalf of Messrs J. Verity and Sons (“the
Applicants”) through Lister Haigh, Chartered Surveyors. The Application was dated 9
July 2015 and received by the County Council on 4 August 2015 and accepted as
“duly made” on 9 December 2015.

4.2

A copy of the application, including supporting documentation, comprises Appendix
3.

5.0

Representations

5.1

In accordance with Regulation 21 of the Commons Registration (England)
Regulations 2014 (“the Regulations”) the CRA publicised the application by issuing
notices on the County Council’s website, at the Application Site and also serving
notices on all relevant parties. The notices were posted on 16 March 2016, in
accordance with Regulation 21(5)(a) of the Regulations.

5.2

There were two representations received in response to the notice and in accordance
with the Regulations those representations were shared with the Applicant and their
responses in turn shared with those making representations.

5.3

Natural England acknowledged receipt of the notice, stated that the Application Site
is not designated as a SSSI. They offered general comments with regard to the
management and usage of common land. Appendix 4

5.4

The second representation was submitted by Mr. S. Byrne who describes himself as
a member of the public with no legal interest. Mr Byrne serially makes
representations on Part 1 applications to CRAs across the country and has been
referred to in Open Spaces Society publications as a supporter of that society.
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5.4.1 Mr Byrne claims that the Application does not demonstrate sufficiently that the
Application Site had not been waste land of a manor immediately before its
provisional registration (ref Schedule 2.2 para 2(d)(ii) above). A copy of the objection
comprises Appendix 5. In offering up this argument Mr Byrne pointed to the
definition contained in the judgement of Hampshire County Council and others v
Milburn(1990) 2 All ER 257 “waste land which was once waste land of a manor in the
days when copyhold tenure still existed” and went on to suggest that the application
needs to demonstrate that the land was:
(i)
not physically akin to waste land
(ii) not waste land at some time in the past
5.5

There were several communications between the applicant and Mr Byrne which
resulted in additional information being exchanged. The applicants provided a brief
history of the ownership of the application site and Mr Byrne provided further
observations on the definition of “waste land of the manor”. The Applicants offered
further evidence claiming that the relevant legal criteria is met which included a letter
from the agents of the owners of Stean Moor (Davis & Bowring, Land Agents)
confirming that the Application Site is not part of Stean Moor along with statements
from long standing members of the local farming community describing how and
when the Application Site had been used for farming Appendix 6.

5.6

There were several further exchanges between the applicant and Mr Byrne
summarised below:
Mr Byrne accepted the Application Land:
a.
had been registered as common land by the previous owner of Stean
Moor in error and that they indeed did not own the Application Land
b.
is not the subject of any common rights
c.
is not land which fits the description of land defined in section 11 of the
Inclosure Act 1845
d.
is not village green

5.7

However he was not satisfied that the Applicant has demonstrated that the land was
not waste land of a manor immediately prior to it being provisionally registered as
common land. In particular he suggested that it had not been demonstrated that the
land was anything other than “uncultivated” at the time of it being provisionally
registered as common land.

5.8

The Applicant submitted further evidence that although the application site had not
been ploughed and reseeded included in a land improvement scheme which involved
applying lime, slag and fertilizer. The applicant also highlighted the content of
statements by members of the local community setting out how the application site
had been managed to improve the agricultural quality of the land as a means of
demonstrating it had not been left “uncultivated”.

5.9

Following further exchanges the applicant and Mr Byrne were unable to agree on the
definitions of ‘waste land of the manor’ nor the term ‘uncultivated’ Appendix 7.

6.0

Assessment – have relevant tests have been met?

6.1

Officers are satisfied that, the Application meets the tests set out in Schedule 2
Paragraph 7 of the Act for the reasons set out below. Considering each of the tests in
turn:
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(a)

the land was provisionally registered as common land under Section 4 of
the Commons Registration Act 1965:
As set out in the register the Application Site was included in an area of land,
referred to as Stean Moor, provisionally registered on 24 April 1968.

(b)

the provisional registration of the land as common land was not referred
to a Commons Commissioner under section 5 of the 1965 Act;
The register confirms that the provisional registration was undisputed. If it had
been disputed and so been the subject of a referral to a Commons
Commissioner the register would say so. It does not.
the provisional registration became final;
The contents of the Register confirm that the Application Site was included in
an area of land which became the subject of final registration on 1 October
1970 Appendix 9.

(c)

(d)

immediately before its provisional registration the land was not any of the
following (i)
land subject to rights of common;
The Applicant has made representation that no rights of common have
been exercised, over the Application Site, stating that the land had been
farmed by local families. The letter on behalf of the owners of the moor
accepts that the application site does not form part of the adjacent
common. The extract from the sales particulars for the Stean Estate in 1925
and in particular, the special condition of sale number 9 further suggests that
the application site was understood not to be part of the common moorland.
Further to this, the Application Site was also registered as a dominant
tenement in 1969. Rights of common were registered as exercisable over
Stean Moor and not over the land which is the subject of this application.
Given all this and the fact that no representations have been received
claiming that rights exist over the Application Site, officers are satisfied that on
balance this test is met Appendix 10.
(ii)

waste land of a manor;
A definition of “waste land of a manor” is provided in the judgement of
Attorney General v Hanmer (1858):
“The true meaning of “wastes” or “waste lands” or “waste grounds
of the manor” is the open, uncultivated and unoccupied lands parcel
of the manor”
This has been repeatedly referred to in leading case law, is quoted
regularly in appeal decisions by inspectors from the Planning
Inspectorate and in Guidance issued by DEFRA and by the Open Spaces
Society in its advisory literature.
The courts have over time considered the “of the manor” element of this
term given there is effectively no longer a manorial system. In Hampshire
County Council and others v Milburn (1990) it was concluded that “waste
land of the manor” is to be taken to cover “waste land of manorial origin”.
Therefore, where it is necessary to do so, the question to be addressed is
whether or not the subject land was once part of a manor and having
been waste land of that manor has continued to have the characteristics
of that kind of land up to it being provisionally entered in the register of
common land.
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The Attorney General v Hanmer (1858) definition of waste land of the
manor as “open, uncultivated and unoccupied land” remains relevant and
officers have considered the characteristics of the Application Site in
relation to each of these elements below:Open: Gadsden’s “The Law of Commons” which is generally
acknowledged to be the leading legal authority on Common Law
describes “open” in this context as meaning “unenclosed” and refers to
“inclosure of waste” as being the “most unequivocal act possible to
indicate an intention to take the land into demesne” (i.e. into the direct
control of the lord of the manor and so turning it into something which is
no longer waste). The statements of local people submitted amongst the
applicant’s supporting documents demonstrate that the Application Site
has ‘always (since 1935) had a south eastern boundary being a dry stone
wall which has separated the allotments from the adjoining Stean Moor
Common land’ and talk of the two fields (the Application Site) as ‘always
being separate from the surrounding land’. On the balance of probabilities
Officers are satisfied that the Application Site was not “open” immediately
prior to its provisional registration. This is also reflected in the OS base
map of the register map using the 1956 edition which shows the area
walled off from the moor some 11 years prior to its provisional
registration.
Uncultivated: On this point Gadsden concludes that ‘an intention to
maintain a site on a regular basis would seem to be sufficient to destroy
the waste land status’. Third party letters submitted by the applicant
provide convincing evidence that the land was improved and actively
managed to allow for a more intensive level of grazing than the
surrounding common land as part of the management of a commercial
farm unit and that this had been in practice for years before and up to the
date of provisional registration. On the balance of probabilities Officers
are satisfied that the Application Site had not been left “uncultivated”.
Unoccupied: Key to whether land in this context is “unoccupied” is a
consideration of whether or not the land is the subject of physical use by
one party to the exclusion of others and so “occupied”.
The witness statements and letter from the owner of Stean Moor list the
previous owners of the Application Site and how the land was being used.
The evidence is that the Application Site was owner occupied by just one
party at a time and used as part of a commercially run farm. There have
been no representations from third parties claiming that the Application
Site had been used by the right holders of Stean Moor to exercise grazing
rights or any indication of there being any wider rights or exercise of
access over the land. Immediately after registration as common land the
Application Site itself was registered as dominant tenement, in 1968,
further indicating that it was occupied only by the farmer concerned.
That registration was undisputed and became final. Officers are therefore
satisfied that on the balance of probabilities the Application Site was not
“unoccupied” at the time of provisional registration.
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Mr Byrne argues that the Application Site may be considered waste land
of the manor if: (a) the land was ‘waste land’ immediately before its
provisional registration under the 1965 Act and (b) was it ‘waste land of a
manor’ at some time in the past. He suggests that the Application Site
must at some point in the past have been part of manorial waste because
the surrounding area was and that it was probably enclosed at some
point in the past as the surrounding area was, although he was unable to
show evidence of the Application Site being so. He goes on to suggest
that even though the land ceased to be subject to rights of common, the
land was never substantially improved and therefore it remained as waste
land of the manor.
Mr Byrne then correctly affirms that it is the physical characteristics of the
Application Site at the time of its provisional registration that need to be
considered. He claims that at the relevant time the land is depicted to be
of the same agricultural quality as Stean Moor on old ordnance survey
maps, from which its physical state should be viewed as being the same
as Stean Moor at the time of its provisional registration.
Your officers consider that the evidence contained in the witness
statements and letters from the applicant , on balance, demonstrate that,
in reference to the tests set out in the Act, the Application Site was not
“waste land of the manor” at the time of its provisional registration
because it was at that time enclosed, cultivated and occupied. Whether or
not the Application Site was part of manorial waste in the past is not an
issue in reference to Schedule 2.2 para 2(d)(ii) as in any event the
Application Site did not have all the necessary characteristics of being
“waste land of the manor” at the relevant time for the reasons explained
above.
(iii)

a town or village green within the meaning of the 1965 Act as
originally enacted;
Given its location and characteristics there is nothing to suggest that it
was ever open for use by the local community for sports and pastimes.
Therefore the officers are satisfied that the Application Site was not a
town or village green prior to its provisional registration.

(iv)

land of a description in section 11 of the Inclosure Act 1845 (c118).
A copy of section 11 comprises Appendix 11. On balance the evidence
indicates the land was not subject to rights of common or comprised a
gated and stinted pasture nor did it comprise any of the other categories
of land set out in the section.

7.0

Financial Implications

7.1

There are no financial implications to the Council in respect of the Application to deregister the Application Site as common land.

8.0

Legal Implications

8.1

The mechanism for challenge by an aggrieved party of any decision covered by this
report would be by Judicial Review.
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9.0

Equalities Implications

9.1

Consideration has been given to the potential for any adverse equality impacts
arising from the recommendation and an Equality Impact Assessment screening form
is attached at Appendix 12.

10.0

Conclusion

10.1

It is your officer’s view that on the balance of probabilities, and for the reasons set out
in this report, the legal tests as set out in Paragraph 7 of Schedule 2 of the Act are
met by the Application.

11.0

Recommendation

11.1

The application is granted on the grounds set out in this report.

DAVID BOWE
Corporate Director Business and Environmental Services
Author of Report: Jayne Applegarth
Background Documents:

Application case file held in County Searches Information Business & Environmental Services
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APPENDIX 1

COMMONS ACT 2006
APPLICATION TO
CORRECT MISTAKEN
REGISTRATION AT
STEAN

AREA THAT IS THE SUBJECT
OF APPLICATION

Appendix 2

Appendix 3
FORM CAI3

Commons Act 2006: Schedule 2

Application to correct non-registration or mistaken
registration
This section is for office use only

Official stamp

Application number

COMMONS ACT 2006
NORTH YORKSHIRE COUNTY COUNCI
REGISTRATION AUTHORITY

CAtS

oc3

Register unit number
allocated at registration
(for missed commons
only)

DATE

Applicants are advised to read ‘Part 1 of the Commons Act 2006: Guidance to applicants’ and to note:
Any person can apply under Schedule 2 to the Commons Act 2006.
•

AN applicants should complete boxes 1-10.

•

Applications must be submitted by a prescribed deadline. From that date onwards no further
applications can be submitted. Ask the registration authority for details.
You will be required to pay a fee unless your application is submitted under paragraph 2, 3, 4 or
5 of Schedule 2. Ask the registration authority for details. You would have to pay a separate fee
should your application relate to any of paragraphs 6 to 9 of Schedule 2 and be referred to the
Planning Inspectorate.

Note I

1. Commons Registration Authority

Insert name
of commons
registration
authority

To the:
Tick the box to confirm that you have:
enclosed the appropriate fee for this application:
or
have applied under paragraph 2, 3, 4 or 5, so no fee has been
enclosed:

U

Note 4
For further details
of the requirements
of an application
refer to Schedule
4, paragraph 14
to the Commons
Registration
(England)
Regulations 2014.

4. Basis of application for correction and qualifying criteria
Tick one of the following boxes to indicate the purpose for which you are
applying under Schedule 2 of the Commons Act 2006.
To register land as a town or village green (paragraph 3):

C
Q

To register waste land of a manor as common land
(paragraph 4):

C

To register land as common land (paragraph 2):

To deregister common land as a town or village green
(paragraph 5):

Q

To deregister a building wrongly registered as common land
(paragraph 6):

0

To deregister any other land wrongly registered as common
land (paragraph 7):

S

To deregister a building wrongly registered as town or
village green (paragraph 8):
To deregister any other land wrongly registered as town or
village green (paragraph 9):
Please specify the register unit number(s) (if any) to which this application
relates:

Srci* hoot CcLoi%’\
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SEo93 %2W Cmri
‘5cc
Note 5
Explain why the
land should be
registered or, as
the case may be,
deregistered.
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5. Description of the reason for applying to correct the register:

a
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Note 6
You must provide
an Ordnance map
of the land relevant
to your application.
The relevant area
must be hatched
in blue. The map
must be at a scale
of at least 1:2500,
or 1:10,560 if the
landis wholly or
predominantly
moorland. Give a
grid reference or
other identifying
detail.

6. Description of land
Name by which the land is usually known:

OLajce.
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HI
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Location:
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R
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Tick the box to confirm that you have attached an Ordnance map of
the land:
Note 7
This can include
any written
declarations sent to
the applicant (i.e.
a letter), and any
such declaration
made on the form
itself
If your application
is to register
common land or
a town or village
green and part of
the land is covered
by a building or is
within the cudHage
of a building, you
will need to obtain
the consent of the
Ian downer.

7. Declarations of consent

0—

Note 8
List all supporting

documents
and maps
accompanying
the application,
includingifrelevant
any written
consents. This
will include a copy

8. Supporting documentation
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to in paragraphs
2(2)(b) or 3(2)
(a) of Schedule 2
to the Commons
Act 2006. There
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submit copies of
documents issued
by the registration
authority or to
which it was a party
but they should
still be listed. Use
a separate sheet if
necessary.
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9. Any other information relating to the application

List any other
matters which

should be brought
to the attention
of the registration
authority (in
particular if a
person interested
in the land is
expected to
challenge the

application for

registration). Full
details should be
given here or on a
separate sheet if
necessary.
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Rural Land Register (RLR) Information

rpa

SBI 106796768 Main CPH -481738/0033
J VERITY & 5ONS—RBYR Field Information Data Sheet
-

nfllpaymcnfllgelwy

-

Totals
Totals:

1410312012

Total Area (ha)

No. Cf Parcels
2

14.44

Page A (1 of 1)
Farmers own use do not return
-

SPS Eligible Area (ha)
14.44
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VERfW
VERITY
DDREEN VNWEY and
MRG8R& ROSE VERITY

C 0 N V E Y AR

Relating to closes of land situate in
the Parish of Stonebk Middlesrnoor
North Yorkshire bearing Tithe Plan
Numbers 769 and 770

made the.Je1,.4evdLday of
I Ni4 NCE

4C.T

1911

I

One thousand nineThuridred and eighty five

MJCJB_EIgyJ1 and

NONA ELIzrjInTjj his wife both of Briqg House Farm
Pateley Bridge Harrogate in the County of North Yorkshire
(hereinafter called “the Vendors”) of the one part and WILLIAM
WIEILQJ1EEUX W1QJIfl

BEENJLERJTX and MBLBD3

VERilY all of Middle Stean Farm Middlescor Harrogate aforesaid
carrying on in partnership together the trade or business of
Farmers at Middlesmoor under the style or firm of J Verity and Sons
(hereinafter called “the Partners”) of the other part

(1)

The Vendors are seised inter alia of the property hereinafter

described for an estate in fee simple in possession subject as
hereinafter mentioned but otherwise free from incumbrances upon
trust to sell the same and to stand possessed of the net proceeds
of sale un trust for thatiselves as joint tenants
(2)

The Vendors as such trustees as aforesaid have agreed with

the Partners for the sale to them of the said property for a like
estate at the price of Seven thousand pounds
(3)

The said purchase is made by the Partners on account and for

the purpose of their said partnership trade or business and they
are desirous that the property shall be conveyed to then in manner
hereinafter appearing
£flW TfUSJ)

1.

JNF0S’’ as follows

—

IN consideration of the sin of Seven thousand pounds paid by

the Partners out of monies forming part of their rtnership assets
to the Vendors (the receipt whereof the Vendors hereby acknowledge)
the Vendors as trustees jflY_jfljZE1 unto the Partners L3jOSEj

freehold closes of

land situate in the Parish of Stonebeck

Middlesmoor in the County of North Yorkshire bearing Tithe Plan
Ninbers 769 and 770 and shown for the purpose of identification
only on the plan annexed hereto and thereon edged red being part of
the property comprised in a Conveyance made the Eighteenth day of
October One thousand nine hundred arid seventy three between Henry
Metcalfe of the first part dive Cockbone of the second part and
the Vendors of the third part TQGIfl?HER WUR so far as the Vendors
can grant the same free and uninterrupted rights of way at all
times and for all purposes with or without vehicles and animals
over the road coloured brown on the said plan and over the land
F

between the points marked “AT’ and “B” on the said plan and also the
right to extend the said road from the point marked “A” to the
point marked “B” within a peried of five years fran the date hereof
and at the Partners own expense SIJBJEET TO the Partners paying a
proportionate part according to user of the cost of from time to
time repairing and maintaining the said road coloured brown ¶10 HDLD
unto the Partners in fee simple upon tzust to sell the same and to
stand possessed of the net proceeds of sale thereof and of the net
rents and profits thereof until sale upon the trusts applicable
thereto as part of the assets of the partnership SflBJNT TO AND
JITH THE BENEFIT OF:
(a)

All subsisting rights of camion

(b)

All matters contained mentioned or referred to in

the said Conveyance made the Eighteenth day of October One
thousand nine hundred and seventy three
(c)

The provisions of a Conveyance of sporting rights

I.
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made the Eighteenth day of May One thousand nine hundred and
twenty seven between John Todd of the first part John Thanas
Caning Thomas Wray Hogg and Harry Hewison of

the second

part and Hesketh Mair Raneden of the third part
the

as

far

so

taking effect

2,

THE

and

are

affect

still
the

property hereby

of

capable

and

subsisting

conveyed

Partners and each of them
the

with

COVENA
successors

the

same

in

lundary

title

that

Vendors

will

all

at

the

they

hereafter

times

walls as are marked with

an

their

and

Partners

maintain

such

of

T on the said plan

inward

annexed hereto and pay on demand to the owners for the time being
of the said road coloured brann a proportionate part according to
user of the st of fran time to time repairing and maintaining the
not to diminish pollute or

same arxi the Partners

divert the flow of water through the lain hereby nveyed

a-

that the Partners shall not

IS RE3Y

be entitled to any rights over the Vendor& retained land other
than

the

hereinbefore mentioned rights

way

of

over

the

roadway

coloured brown and the right to construct a roadway between
points

“A” and “B” on the said plan

j

(a)

17 1.8 EREBYALEED that it shall be lawful for the
or

Partners
to

a

be

times

to

in

time of

or

or

partners

continuing

appoint

to

partners

appoint

the

in

a new trustee or

particular

trustees

them shall have ceased

after any one or more of

partner

surviving

and

the

or

said

partner

such

new

be

a partner

in

for

any

at

new trustees

in the place of any trustee who

such appoinbitent

firm

of

the

or

this Deed

trustee

shall

time

the

or

not at

said finn

as

new

the
if

he were dead
(b)

A statement in a Deed purporting to appoint a new

trustee or new trustees of this Deed in the place of
any
trustee hereof who is not then a partner in the said
firm to
the effect that the trustee who is being replaced has
ceased
to be a partner in the said finn shall be
conclusive

evidence thereof in favour of any person dealing with
the
trustees for the time being of this Deed
5,

IT IS FURTHER AGTh that the Partners or other the trustee
s

for the time being of this Deed shall have full power until
the
expiration of a peried of eighty years fran the date hereof (which
period shall be the perpetuity period applicable hereto)
to
mortgage charge lease or otherwise dispose of all or any part
of
the said property with all the pzwers in that behalf of an absolu
te
owner
THF Vendors flEREBY ACKNOMLEDG the right of the Partners to
production of the documents specified in the Schedule hereto and to
delivery of copies thereof and undertake with the Partners for the
safe custedy thereof
7.

IT IS HREBYcntublisu that the transaction hereby effected

does not form part of a larger transaction or of a series of
transactions in respect of which the amount or value or the
aggregate amount or value of the consideration exceeds Thirty
I!

thousand unds
]LE1I1S whereof the parties hereto have hereunto set their
hands and seals the day and year first hereinbefore written

J
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to

QLAlflJ
VVPY
EEN VERITY an
MAAREP ROSE WRF1

lff[K.TPM ?aIThIELD VERITY

CONVEY ANCE
Relating to Oliver High Laithe
Stean Middleanoor North Yorkshire
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THIS O7NVEYCE is made theWStday9f

tmbej2

One thousand nine hundred and eighty five
EThTR of Stean Farm Stean Middlesmoor Harrogate in the County of
North Yorkshire (hereinafter called “the Vendor”) of the one

part

and WILLIAM WHITFIaD_VERIn EQWLAEP_2IERITY DQBEENJZERJfl and
aa2AmLREilEBrrI all of Middle Steen Farm Middlenoor aforesaid

carrying on in partnership together the trade or business of
Farmers at Middlestloor under the style or finn of J Verity and Sons
(hereinafter called “the Partners”) of the other part

(1)

The Vendor is seised of the property hereinafter described

for an estate in fee simple in possession subject as hereinafter
mentioned but otherwise free fran incinbrances
(2)

The Vendor has agreed with the Partners for the sale to than

of the said property for a like estate at the price of Twenty
thousand pounds
ii

(3)

The said purchase is trade by the Partners on account and for

the purpose of their said partnership trade or business and they
are desirous that the property shall be conveyed to than in manner
hereinafter appearing
?!tWi THIS DEED WENESSETH as follows
1.

IN consideration of the sun of Twenty thousand pounds paid by

the Partners out of monies forming part of their partnership assets
to the Vendor (the receipt whereof the Vendor hereby acknowledges)
the Vendor as beneficial owner HEREBY QJNVEYS unto the Partners
TKWT the property described in the Schedule hereto mEKJqI so
far as the Vendor can grant the same free and uninterrupted rights

of way at all times and for all purposes with or without vehicles

and animals over the road coloured brown on the said plan and over
the land between the points marked “A” and “8” on the said plan and
also the right to extend the said roth fran the point marked “A’T to
the point marked “B” within a period of five years from the date
hereof and at the Partners own expense SUEJEC TO the Partners
paying a proportionate part according to user of the cost of from
time to time repairing and maintaining the said road coloured brown
flJ unto the Partners in fee simple upon trust to sell the same
and to stand possessed of the net proceeds of sale thereof and of
the net rents and profits thereof until sale upon the trusts
applicable thereto as part of the assets of the partnership SUBJrP
TO AND WITH THE BENEFIT OF the provisions of a Conveyance of
sporting rights made the Eighteenth day of May One thousand nine

hundred and twenty seven between John Tcdd of the first part John
Thomas Carling Thomas Wray Hogg and Harry Hewison of the second
part and Hesketh air Rarnsden of the third part so far as the same
are still subsisting and capable of taking effect and affect the
property hereby conveyed
2.

THE Partners and each of than HEREBY JOINTLY AND SEVERAlLY

COVENANE with

the Vendor that they

the Partners

and their

successors in title will at all times hereafter pay on demand to
the owners for the time being of the said road coloured brown a
proportionate part according to user of the cost of from time to
time repairing and maintaining the same and the Partners FURTHER
COVENANT not to diminish pollute or divert the flow of water
through the land hereby conveyed
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3.

IT IS HEREBY AQEED AND DBDL that the Partners shall not

be entitled to any rights over the Vendor’s retained land other

than the hereinbef ore mentioned rights of way over the roadway
coloured brown and the right to construct a roadway between the
points “A” and “B” on the said plan
4.

(a)

PP 15 HEREBY AEED that it shall be lawful for the

partners or after any one or more of than shall have ceased
to be a partner or partners in the said firm for the
surviving or continuing partners or partner at any time or
times to aproint a nac trstee or new trustees of this Deed

and in particular to appoint such new trustee or new
trustees in the place of any trustee who shall not at the
time of such appoiithnent be a partner in the said finn as if
he were dead
(b)

A statement in a Deed purporting to appoint a new

trustee or new trustees of this Deed in the place of any
trustee hereof who is not then a partner in the said firm to
the effect that the trustee who is being replaced has ceased
to be a partner in the said finn shall be conclusive

evidence thereof in favour of any person dealing with the
trustees for the time being of this ed

5.

PP IS FURFR ACED that the Partners or other the trustees

for the time being of this Deed shall have full power until the
expiration of a perio5 of eighty years fran the date hereof (which

period shall be the perpetuity period applicable hereto) to
mortgage charge lease or otherwise dispose of all or any part of

U

the said property with all the towers in that behalf of an absolute
cMner

6.

rr Is HEREBY CERFWIED that the transaction hereby effectec

does not form part of a larger transaction or of a series ol
transactions in respect of which the amount or value or thE
aggregate amount or value of the consideration exceeds Thirt
thousand pDunds

iw wrrmss whereof the parties hereto have hereunto set theii
hands and seals the day aM year first hereinbefore written
THE aHEEUTI hereinbefore referred to
Par-4
ALL THOSE closes of land situate in the Parish or Township ci

Stonebeck Down in the County of North Yorkshire known as Olivei
High Laithe land and described below by reference to the TithE
Apportionment for the said Township and for the purpose

ci

identification only delineated on the plan annexed hereto anc
thereon edged red
Number on the Tithe
Apportiorwnent for the
Township of Stonebeck
Dcmn

...,

.1

Acreage
Description

A

R

P

11

1

18

5

1

8

1

0

12

3

28

862

High Close and Barn

863

Middle Close

864

House outbuildings
and wood

865

Gil

866

Gill

867

Low Close

5

0

10

868

WestEndClose

6

1

28

869

HellHoi.meandbarn

7

3

19

These properties and rights are now vested in the Yorkshire Water

9. The plan on the said Conveyance dated the 9th day of June 1925 of
Stean Moor (Holding 1) shows fields numbered 769 and 770 at the north-west
corner of the moor as included in the moor. The Vendor admits and accepts that
these fields have never been in the ownership of his predecessors in title or
himself and the Purchaser shall accept that this plan is incorrect in this respect.

Authority. The Vendor does not have a copy of the plan annexed
to the Conveyance dated the 5th day of February 1897 and shall not
be required to provide a copy of this plan.

(Ii) The payment of Sop a year to the owner of Smdfold Farm for the
right to take water for Numbers I and 2 Smdfold Cottages.

10. The Vendor has granted Mrs. Elsie Merrington a tenancy of Number 2
Studfold Cottages (Holding 5) for 35 years from the 1st day of March 1978

The above-mentioned Deeds or copies thereof (except for the Leases
referred to in sub-clause (a)) will be produced at the sale or ean be inspected by
appointment at the offices of the Vendor’s Solicitors prior to the date of the sale
and the Purchaser, whether or not he inspects the same, shall be deemed to
purchase with full knowledge of their contents.

determinable by one month’s notice after her death at a rent of £1 a year. The
Purchaser shall on or before completion enter into a Deed of Covenant with
the Vendor in terms to he approved by the Vendor’s Solicitors whereby the
Purchaser shall covenant:

8. The property is also sold subject to all rights registered under the
Commons Registration Act 1965 and all other rights privileges wayleaves and
easements of light air drainage way water supply electricity supply telephone

(a) that he will permit the said Elsie Merrington to reside in and have
exclusive ocaipation of the said cottage for the remainder of her life
at a rent ofCl a year; and

tinuous namre hitherto used and enjoyed over or by the property whether public
or private and without any obligation on the Vendor to define the same.

(b) that in the event of the Purchaser selling or otherwise disposing of
the said cottage he will ensure that all subsequent owners thereof
enter into a covenant in similar terms,

wires and cables and other like privileges wayleaves and easements of a con—
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Kirbys
DX 11956
HARROGATE

12 October2009

Completion of registration

Your ref
NYK368244

Title number

NYK368244

Property

Oliver High Laithe, Middlesmoor,
H arroga e

Registered proprietor

William Whitfield Verity, Rowland Verity,
Doreen Verity and Margaret Rose Verity

Ourref
RCS1NYK368244/HSC

Your application lodged on 27April 2009 has been completed. An
official copy of the register is enclosed together with an official copy
of the title plan. The title information document is enclosed for you to
keep or to issue to your client as appropriate.
Please note that the area of land coloured blue on the title plan has
been removed from NYK31 808, further to recent correspondence.

You do not need to reply unless you think a mistake has been made
If there is a problem or you require this correspondence in an
alternative format, please let us know.
Land Registry
Durham OFfice
Southfield House
Southfield Way
Durham DHI STR
DX 60200 Durham 3
Tel 0191 301 3500
Fax 0191 301 0020
durham.office
@Iandregistry.gsi govuk
www.landreaistry gov.uk

Important information about the address for service
If we need to write to an owner, chargee or other party who has an
interest noted on the register, we will write to them at the address
shown on the register. We will also use this address if we need to
issue any formal notice to an owner or other party as a result of an
application being made. Notices are often sent as a measure to
safeguard against fraud. It is important that this address is correct
and up to date. If it is not you may not receive our letter or notice
and could suffer a loss as a result.
You can have up to three addresses for service noted on the
register. At least one of these must be a postal address, whether or
not in the United Kingdom; the other two may be a DX address, a
UK or overseas postal address or an email address,
Please let us know at once of any changes to an address for

.1

•

Land RegisLr
rrharn Ollice

Title information document
This document has been issued following a change to
the register. It has been supplied for information only.
It should not be sent to Land Registry in connection
with any subsequent application.
Attached is an official copy of the register and of the title plan
showing the entries subsisting following the recent completion of the
application to change the register.
Please note: The attached official copy shows the state of the
individual register of title as at the date and time stated on it.
If in future you wish to apply for an official copy of the register or the
title plan, please apply using form OC1 (available from our website,
any Land Registry local office and law stationers). A fee is payable
for each copy issued.
If you have any queries, or you require this correspondence in an
alternative format, please contact us at the address shown, quoting
the title number shown on the top of the official copy.
Land Registry
Durham Office
Southfield House
Southfield Way
Durham DH1 5TR
Dx 60200 Durham 3
Tel 0191 301 3500
Fax 0191 301 0020
durham.office
landregistry.gsi.gov.uk
wvn:.landregistry.gov.uk

Important information about the address for service
If we need to write to an owner, chargee or other party who has an
interest noted on the register, we will write to them at the address
shown on the register. We will also use this address if we need to
issue any formal notice to an owner or other party as a result of an
application being made. Notices are often sent as a measure to
safeguard against fraud. It is important that this address is correct
and up to date, If it is not you may not receive our letter or notice
and could suffer a loss as a result.
You can have up to three addresses for service noted on the
register. At least one of these must be a postal address, whether or
not in the United Kingdom: the other two may be a DX address, a
UK or overseas postal address or an email address.
Please let us know at once of any changes to an address for

Land Registrg

0 IhciaI copg

r
r

O Ir
I[ E

iI

Title number NYK368244
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Edition date 01.10.2009

This official copy shows the entries in the register of title on
12 October2009 at 11:33:23.
This date must be quoted as the “search from date” in any
official search application based on this copy.
The date at the beginning of an entry is the date on which
the entry was made in the register.
Issued on 12 October 2009.
Under s.67 of the Land Registration Act 2002, this copy is
admissible in evidence to the same extent as the original.
For information about the register of title see Land Registry
website www.landregistry.gov.uk or Land Registry Public
Guide I A guide to the information we keep and how you
can obtain it.
This title is dealt with by Land Registry Durham Office.
-

—

A: Property register
This register describes the land and estate comprised in the title.
NORTH YORKSHIRE

:

HARROGATE

1

(27.04.2009) The Freehold land shown edged with red on the plan of the
above title filed at the Registry and being Oliver High Laithe,
fliddlesmoor, Harrogate.

2

(01.10.2009) As to the part tinted blue on the title plan, the mines and
minerals together with ancillary powers of working are e:cepted.

3

(01.10.2009) The land tinted pink on the title plan has the benefit of the
rights granted by the Conveyance thereof dated 27 September 1985 referred
to in the Charges Register.

B: Proprietorship register
This register specifies the class of title and identities the owner. It contains any
entries that affect the right of disposal.
Title absolute
1

(27.04.2009) PROPRIETOR: WILLIAM WHITFIELD VERITY and DREEN VERITY of 7
Waterworks Cottages, Lofthouse, Harrogate, North Yorkshire H03 550 and
ROWLAND VERITY and £‘LRGPY.ET ROSE VERITY of 2 Nidd View, Lofthouse,
Harrogate, North Yorkshire HG3 555.

2

(27.04.2009) RESTRICTION: No disposition by a sole proprietor of the land
(not being a trust corporation) under which capital money arises is to be
registered except under an order of the registrar or of the Court.

Page 1

Title number NYK368244

C: Charges register

This register contains any charges and
other matters that affect the land.
1

(27.04.2009) The land in thi
s title is subject to the
profit a orendre in
gross granted by a Convey
ance of Sporting Rights
dated 19 May 1927 made
between (1) John Todd
(2) John Thomas Caning and
others and (3) esketh
Adair Ramsden.
NOTE 1: The profit a orendr
e in gross title is reg
istered under title
NYK3 24 121.
Note 2:

2

Copy Conveyance filed.

(27.04.2009) A Conveyance
of the land tinted pink
on the title plan dated
27 September 2985 made betw
een (1) Cyril Hardisty
Firth and (2) william
Whitfield Verity, Rowland
Verity, Doreen Verity
and Margaret Rose Verity
contains restrictive covena
nts.
NOTE:

Copy filed.

End of register

Land Regiscrg

/7

I

“N

Title number NYK3652a
Ordnance Survey map referunce SEOT73NW
Scale 1:5000 enlarged from 110000
Adrninistratr.e area North Yorkshire: Harrogale
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Thia offizisi copy issued on 12 Ocmeer 2005 shows the state of this One plan on 12 October 2009 at 10:13:15.11 is admissible in evdence to Ins same eflfl as ale original
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Kwbys Solicitors
DX 11956
HAROGATE

p

Date
27 August 2009

Propretor/Ap,licn

Your ref
VERB/i OLIVER AND STONE

Title number

The ñiht Kencurabis &miel Georca
Armstrong Third 3ron Veste,
808

-

Our ref
NYK31 808/D/054/HJ/HSC

Property

Sten oor, Pateiey &5dge

Dear Sirs,
have served notice on the proprietor of title number NYK31808. A
copy of the notice is enclosed.
I will let you know if an objection is received. If no objection is
received by the expiry date of 18 September 2009, or if all parties
consent earlier, I will alter title number NYK31BO8 to remove the
area of overlap, as shown in the notices. I will then complete your
application to include it.

Land Registry
Durham Office
Southfield House
Southfield Way
Durham DHI 5TR
DX 60200 Durham 3
Tel 0191 301 3500
FaxOl9l 301 0020
durham,office

landregistry.gsi.gov.uk

It sometimes happens that notices are returned to us undelivered. If
that happens, we may need to make a further attempt to serve
them, which may mean that the expiry date will have to be
extended.
If you would like to discuss this correspondence or require it in an
alternative format please contact me. quoting our reference.
Yours faithfully
:—.o:.r
/
-

.

Heidi Jenkins

Direct line 0191 3015931

ww. a ndregistry. gov. uk
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The Right Honourable Samuel George Armstrong Third Baron Vestey
Stowell Park
N! orthleac I,
Glos

Date
27 August 2009

\4AIL
POSTAGE PAID GB
Ff0 319

B95 Nofice to regstered proprietors
of an app caon’or -afteraUon of a
registered tUe
important: This notice is not a circular. Please read it
carefully. if you do not know what to do you shouk
consider taking legal advice.
Title number

NYX318C8

Property

Sleart oor, Pateey BrIdge

Registered proprietor
of above title number

The Right Honourable San,ueD George
Armstrong Third Baron Vestey

Dear Sir,
Land Registry
Durham Office
Southfield House
Southfield Way
Durham DH1 SW

I am writing to inform you as proprietor of the above registered title
that we have received an application for first registration of the
property shown tinted blue on the enclosed plan and known as Oliver
High Lafthe, Middlesmoor, Harrogate.

DX 60200 Durham 3
Tel 0191 301 3500
Fax 0191 301 0020
durham office
@landregistry.gsLgov.uk

The application was lodged by:
Kirbys of 32 Victoria Avenue, Harrogate, North Yorkshire, HOl SPR
(Reference: VER8/1 OLIVER AND STONE) on behalf of William
Whiff ietd Verity, Doreen Verily, Rowland VeriLy and Margaret Rose
verity (the applicants). The land in the first registration will be
registered under title number NYK368244.

www.landregistry.gov.uk

-

Our investigation of the deeds submitted with the application has
established that they include part of the land already included in your
registration. A copy of a statutory declaration sworn by Henry
Metcalfe on 15 October 1972 is enclosed, as there is a suggestion in

1 of 4

be claimed, in
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Yours sincerely

Heidi Jenkins
Direct Line 0191 3015931
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Exianatoiv notes
If you have received a copy of this nojice at any other address
you only need to reply once. If this notice was delivered to you ai
a UK postl or DX address an envelope is provided for your
reply. If ,e nodce refers o enclosed plans or documents. these
will only be enclosed with The notices sent io a posal or DX
address.
you do not object
If you do not object to the rectificaLion you need not Lake any
further action. Returning the copy of this notice to he Land
Registry office at the address shown in this notice with the
consent duly completed overleaf will assist in completing lhe
application promptly. If you ‘Nish to consent by email, please
ensure you supply all Die information from the consent panel
in your reply.
/
2

f you object
It you object to Ihe rectification your objection must be in
writing (which includes email) and sent to the Land Registry
office at the address shown in this notice. Your objection
must:
quote lhe title number and the property affected
state that you object to the rectification
state the grounds for your objection. This means that you
should tell us the facts and/or the legal reason why what
the applicant is claiming is wrong or why what is being
claimed would not give the applicant the interest claimed
in the property
give your full name and a postal address, whether or not
in the United Kingdom, for further correspondence (you
may supply further postal, email or DX addresses as well,
but no more than three in all) and
be signed by you as the objector or by your solicitor or
conveyancer on your behalf.

—

—

—

—

—

Please note that a copy of an objection will normally be sent
to the applicant or the applicant’s legal representative.
Please also note that any communications or supporting
documents you supply may also be disclosed to the other
parties even if marked conlidentiaV or to similar effect.
If you wish to object to the rectification you must do so
before 12 noon on 18 September 2009. It we do not

receive an cbjection before then the rectification will e
completed.
3

£ndemnity tow costs
In rectification cases a claim for costs or expenses may
arise. You will need to consider whether to obtain consent
from the Registrar before incurring such costs or expenses.
The enclosed Practice Guide 39— Rectification and
Indemnity explains this procedure.
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Appendix 4

COMMONS ACT 2006
‘ORTH YORKSHIRE COUNTY COUNCIL

Common Land and Village Green Offlc&HEGISTRATION AUTHORITY
North Yorkshire County Council
2 5 APR ZU1b
Business and Environmental Services DATE
Commons Registration
County Hall
Northallerton
North Yorkshire DL7 8AD
•--

ENGLAND
Natural England,
County Hall,
Spetchley Road,
Worcester
WR5 2NP

Dear Ms Applegarth,

APPLICATION FOR AMENDMENT TO THE REGISTER OF COMMON
LAND /TOWN AND VILLAGE GREENS
Commons Act 2006: Schedule 2, Paragraph 7
Consultation: application to correct the mistaken registration of land as common
Location: land at Stean Moor, Stonebeck Down
Thank you for consulting Natural England.
Natural England is a non-departmental public body. Our statutory purpose is to ensure that the
natural environment is conserved, enhanced, and managed for the benefit of present and future
generations, thereby contributing to sustainable development.
Natural England is not a specified consultee in relation to this type of application under the
Commons Act 2006 and we understand that the commons registration authority will make a
decision on the basis of legal correctness.
Natural England does not hold any information which would be directly relevant to this decision and,
cconsequently, we do not wish to raise any concerns in relation to this application.
For your information, the land which is the subject of this application is not designated as a SSSI.
Following the legally determined decision, Natural England will review any impact it will have on the
public interest of the land, and identify any management changes or other action required.
Natural England advises that when land owners or managers review the management and usage of
commons, that they give due regard to both the needs of wildlife and the public interest. Where
changes in management have an implication for the accessibility on common land, the decision
making process should take account of “the least restrictive option”, as well as the opinions of both
the local community and of user groups. We consider that it is good practice that the land manager
follows a process of decision making based on A Common Purpose: a guide to Community
Engagement which is supported by a number of agencies including Natural England. A copy of this
publication can currently be accessed via the national archive here
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Further, any planned infrastructure should be in accordance with equalities legislation and consider
the diversity of the needs of all users including the less able, guidance is given in: By All
Reasonable Means: Inclusive access to the outdoors for disabled people.
Please do not hesitate to come back for further information and or clarification

Yours sincerely

Mark Owen
Lead Advisor

—

Yorkshire Dales Team
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SCHEDULE 2(4) BRIEFING NOTES
(‘Waste Land of a Manor’)

1. Introduction
(1). If land is to be re-registered as common land under Schedule 2(4) of the 2006 Act, it must be shown: (i) that it
satisfies the specified criteria concerning its provisional registration under the 1965 Act; and (ii) that it qualified as ‘waste
land of a manor’ at the time of the Schedule 2(4) application. The first requirement is relatively straightforward and any
disagreements there may be can usually be settled by consulting the entries in the commons register or the relevant
Decision Letters. It is the second requirement that is controversial, not least because of a lack of clarity – on the part of
both DEFRA and the Planning Inspectorate – as to the meaning of the expression ‘waste land of a manor’. The discussion
that follows is intended to provide a definitive answer to this question. As will become apparent, the view currently
supported by DEFRA involves a number of quite fundamental misconceptions.
(2). In December 2014, the provisions of Part 1 of the 2006 Act – including Schedule 2(4) – were extended to Cumbria and
North Yorkshire. Prior to this date, the official Guidance to the Registration Authorities and the Planning Inspectorate had
adopted a relatively neutral stance on Schedule 2(4) which favoured neither applicants nor objectors. The Guidance
issued in December 2014 came down on the side of the latter. Crucially, it was now clearly stated that the legal definition
of ‘waste land of a manor’ to be found in AG v Hanmer1 must be shown to apply at the date of the Schedule 2(4)
application. So that, for example, if an objector could demonstrate that the land was part of the lord’s ‘demesne’ at this
date then the application must fail. Given the demise of the manorial system almost ninety years ago, the inherent
absurdity of this position should be obvious. The key point to note, however, is the underlying assumption that the
questions to be answered in the context of Schedule 2(4) are questions of law; and that the legal rules to be applied are
those that applied under the manorial system. Apparently, the effects of the Hazeley Heath judgement are considered to
be relatively minor, and are limited to a single element of the Hanmer definition (i.e. the requirement that the land be
‘of a manor’). In actual fact, the implications of Hazeley Heath are much broader than this and much more radical.
(3). These changes in the Schedule 2(4) Guidance reinforce the legal case that has invariably been presented by objectors
and there can be little doubt that they were introduced at the behest of landowning interests. As we shall see, this
shifting of the goalposts so as to favour private landowners has no foundation in law. The stated purpose of Schedule 2(4)
is to correct the mistakes that were made during the implementation of the 1965 Act. If it is allowed to go unchallenged,
the view now supported by DEFRA will have the opposite effect by enforcing a re-enactment of the flawed process that
was overseen by the Commons Commissioners. There are already signs of this in the more recent decisions issued by the
Planning Inspectorate.2

2. The Decisions of the Commons Commissioners
(4). The Decision Letters produced by the Commons Commissioners prior to the judgement in Hazeley Heath proceed on
the assumption that, if land is to qualify as waste land of a manor, the legal definition in AG v Hanmer must be shown to
apply at the date of the Commissioner’s Hearing. There is an obvious objection to this assumption. Since the manorial
system was effectively abolished in 1926, it is not longer possible for the Hanmer criteria to be applied to any land. For
the Commissioners there was an answer to this objection in the legal fiction of the ‘reputed’ manor. The idea is
developed by Chief Commons Commissioner Squibb in his 1977 Decision Letter on Box Hill Common, Wiltshire.3 On this
view, manors have persisted in the period after 1926 in a kind of ghostly form as ‘reputed’ manors. As a consequence, the

1

Attorney General v Hanmer (1858) 27 LJ 837, at p 840.

2

The DEFRA Guidance documents were replaced in November 2015 by web-based guidance that omits most of the details considered

here. The decision-making process, however, now has a momentum of its own incorporating all of the flaws discussed in what follows.
3

In the matter of Box Hill Common, Box, Wiltshire (Jan 17 1977) 241/D/56–60.

-1-

Hanmer criteria continue to apply, as do the legal rules that were applicable to waste land of the manor under the
manorial system. When this legal fiction was subsequently examined by the Court of Appeal, though the supporting
arguments employed by Mr Squibb were rejected, the notion of ‘reputed’ manors was upheld as a valid legal concept:
[W]hen…in 1965 the legislature used the simple phrase ‘waste land of a manor not subject to rights of common’
without further defining it, it was not drawing a distinction between manors and reputed manors and was using
the expression ‘waste land of a manor’ to comprehend waste land of the lord of a reputed manor.4

(5). The Commissioners adopted an approach, then – based on the fiction of the ‘reputed’ manor – which allowed them to
ignore the fact that the manorial system had ceased to exist. There is, however, a fundamental problem with this legal
stratagem: it is incompatible with the definition of ‘common land’ to be found at section 22(1)(b) of the 1965 Commons
Registration Act (‘waste land of a manor not subject to rights of common’). This new category of land was created by the
1965 Act; and, prior to the Act, the land in this category would not have been considered to be common land. The
intention behind section 22(1)(b) was to register, and thereby protect, the waste land that had survived the demise of
manorial system. The legal rules applied by the Commissioners, however, were based on the assumption that this system
continued to exist. As a result, any application under section 22(1)(b) that was brought before a Commissioner was almost
certainly doomed to failure.
(6). Under the manorial system, most if not all of the land that was waste land was subject to rights of common. In
considering section 22(1)(b) of the 1965 Act, then, it is necessary to account for the loss of these rights. Historically, it
would be very unusual indeed for rights of common simply to have been abandoned. This is particularly true of the
uplands of the north and west of England and of Wales which, in terms of their extent, include much the greater part of
the land that was provisionally (or finally) registered under the 1965 Act. In these areas, rights of common grazing are as
important today to the farming economy as they were at any time in the past. Clearly, in some cases – for example, in
some urban areas, or in the case where only a small area of a common or waste has survived – common rights may well
have been neglected or even abandoned in more recent years. The amount of land involved, however, does not constitute
a significant proportion of the land that was provisionally or finally registered under the 1965 Act.
(7). If the rights were not abandoned they must have been deliberately extinguished. Though it is not possible to say what
the exact figures are, what is apparent is that almost all of the land described at section 22(1)(b) of the 1965 Act will, at
some point in its history, have been subject to a process of inclosure involving: (i) the extinguishment of common rights
and the communal rules governing the use of those rights; and (ii) the taking of the land into severalty (individual use).
Particularly in the case of upland areas, there is no reason why the waste land targeted by the 1965 Act should not have
survived a formal Inclosure Act. In many cases, the effect of an Act of this kind was not to facilitate the improvement of
the land but to provide for its reallocation (where the intention was improvement, it quite often failed). However, it
would probably be more usual to find that the rights over an area of waste had been extinguished by a process of nonstatutory inclosure. This may have involved some kind of inclosure by agreement; though it would perhaps more often
have been the result of the landowner buying out all of the rights of common, or all of the holdings to which they were
attached, and thus extinguishing the rights through ‘unity of seisin’.
(8). For the most part, then, the land that was targeted by section 22(1)(b) could plainly not be expected to satisfy the
legal definition in AG v Hanmer; because: (i) it would have been inclosed at some point in its history; and (ii) it would in
any case have ceased to be ‘waste land of a manor’ with the demise of the manorial system in 1926. These facts are so
patently obvious that they cannot have been missed by the sponsors of the 1965 Act or by the Parliament that considered
the Commons Registration Bill. Why the Commons Commissioners chose to ignore them is not entirely clear. What is clear
is that, as a result of the flawed interpretation adopted by the Commissioners, a substantial proportion of the applications
made under the 1965 Act were wrongfully declared to be void; and an even greater number were cancelled voluntarily in
anticipation of a negative outcome – and a possible award of costs – if they were taken to a Commissioner’s Hearing.
4

Box Parish Council v Lacey [1979] 1 All ER 113, at 117(e).
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(9). Given the demise of the manorial system in the early twentieth century the approach adopted by the Commons
Commissioners was fatally flawed. Nor can this conclusion be avoided by arguments based on the assumed existence of
‘reputed’ manors. By definition, the land described at section 22(1)(b) of the 1965 Act would almost invariably have been
subject to inclosure at some point in its history; and would in any case have ceased to be ‘waste land of a manor’. The
notion, then, that it should be required to satisfy the Hanmer criteria at the time of a Commissioner’s Hearing was not
only incompatible with the provisions and the purposes of the 1965 Act. It was patently absurd. It was this absurd
assumption that determined the actions of the Commons Commissioners in their refusal to register land under section
22(1)(b) of the 1965 Act. The outcome can only be described as an unmitigated disaster involving the loss of over 1800 sq
kms of land to the commons registers of England and Wales. Hence the need now for Schedule 2(4).

3. The Hazeley Heath Judgement
(10). This whole fiasco was finally brought to an end in 1990 by the House of Lords’ judgement in Hazeley Heath.5 As
indicated above, the process overseen by the Commissioners had been validated in 1978 by the Court of Appeal in Box
Parish Council v Lacey (Re Box Hill). This judgement rejected the alternative interpretation of section 22(1)(b) that had
previously been proposed by Slade J in Re Chewton Common.6 The Hazeley Heath judgement effected a complete reversal
of this position, overruling Re Box Hill and reinstating Re Chewton Common. In effect, in 1990, the judiciary finally
acknowledged the importance of the 1965 Act and of the Report produced by the Royal Commission on Common Land in
1958. By this time, however, the damage implied by the Schedule 2(4) provisions had already been done.
(11). The 1977 judgement in Re Chewton Common concerned a Commissioner’s refusal to register waste land because it
had been severed from the manor in the early nineteenth century (1804). The key point at issue was:
‘Whether the commissioner was right in law in deciding that the land…was not ‘waste land of a manor’, within the
meaning of that phrase as used in the definition of ‘common land’ contained in section 22(1) of the Commons
Registration Act 1965, although the said land has at all material times been waste land and although at one time
it comprised part of the waste land of the manor of Somerford’.7

The Commissioner’s decision was rejected on the grounds that section 22(1)(b) referred to: ‘waste land which was once
waste land of a manor in the days when copyhold tenure still existed’. This construction was swiftly overruled by the
Court of Appeal in Box Parish Council v Lacey (1978), which reasserted the approach adopted by the Commons
Commissioners. The reasoning of Slade J in Re Chewton Common is summarised in an extended quotation:
‘In my judgement the phrase “waste land of a manor” used in relation to a particular piece of land in the context
of a statute passed some forty years after copyhold tenure had been abolished does not as a matter of legal
language by any means necessarily import that the ownership of the land still rests with the lord of the relevant
manor. The phrase in such a context is equally consistent with the sense that the land is waste land which, as a
matter of history, was once waste land of a manor in the days when copyhold tenure still existed. Though the
phrase has a strong retrospective flavour, now that manors in a pre-1926 sense no longer exist, I can see no
sensible reason why the legislature in 1965 should have chosen to render the registrability or otherwise of waste
land as “common land” dependant on whether immediately before 1st January 1926 the lordship of the relevant
manor and the land itself were still united. Likewise I can see no good reason why Parliament should have chosen
to make registrability dependant on whether, at the date of registration, the waste land still happens to be owned
by the lord of the manor of which, historically, it had once formed part. To hold that it did would involve the
conclusion that the lord of a manor could remove waste land of that manor not subject to rights entirely out of
the ambit of the Act by the simple device of conveying the lordship to another person while retaining the land, or
vice versa’.8

5

Hampshire County Council and others v Milburn [1990] 2 All ER 257.

6

Re Chewton Common [1977] 1 WLR 1242.

7

ibid, at 1247 H.

8

Box Parish Council v Lacey [1979] 1 All ER 113, at 115 a–d (quoting Re Chewton Common [1977] 1 WLR 1242, at 1249 C–E).
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The Court of Appeal, however, was quite happy with this conclusion; as it was with the notion that, despite the demise of
the manorial system over fifty years before, the land must nonetheless be shown to be ‘waste land of a manor’ at the
time of a Commissioner’s Hearing. Failing all else, it was eminently reasonable to assume that the manorial system
continued to exist ‘by repute’. As reported by Gadsden:
Reputed manors In some hearings before Commissioners it has been argued that there cannot be, in strictness,
any manor since the abolition of copyhold and most manorial incidents at the beginning of 1926. In his hearing of
Re Box Hill Common the Chief Commissioner sought to overcome this problem by holding that there could be
waste land of a reputed manor. The Court of Appeal took special submissions on the point and noted that since
the Conveyancing Act 1881 a conveyance of a manor included its reputed parts. This sufficed for the Court to take
the view:
“…that when 80 years later in 1965 the legislature used the simple phrase ‘waste land of a manor not
subject to rights of common’ without further defining it, it was not drawing a distinction between manors
and reputed manors, and was using the expression ‘waste land of a manor’ to comprehend waste land of
the lord of a reputed manor”.9

(12). This bizarre state of affairs was brought to an end by the House of Lords judgement in Hazeley Heath. Box Parish
Council v Lacey was overruled; and the reasoning of Slade J in Re Chewton Common was reinstated. The latter is again
quoted at length, in a citation concluding with the definition of waste land of a manor as: ‘waste land which was once
waste land of a manor in the days when copyhold tenure still existed’. The judgement then goes on to reject the counterarguments in Box Parish Council, which had already been thoroughly deconstructed in the preceding analysis. It then
concludes with the following three sentences:
In the appellants’ case it is submitted that in section 22(1) of the 1965 Act ‘waste land of a manor’ means ‘waste
land now or formerly of a manor’ or ‘waste land of manorial origin’. I agree with this submission and the reasoning
of Slade J in Re Chewton Common, Christchurch, Borough of Christchurch v Milligan [1977] 3 All ER 509, [1977] 1
WLR 1242. I would allow this appeal and disapprove the decision of the Court of Appeal in Box Parish Council v
Lacey [1979] 1 All ER 113, [1980] Ch 109.10

(13). According to Hazeley Heath, then, ‘waste land of a manor’ means: ‘waste land which was once waste land of a
manor in the days when copyhold tenure still existed’. This definition is not an obiter dictum. Nor is it a marginal part of
the judgement. On the contrary, it is crucial to the judicial reasoning (the ratio decidendi), which proceeds from the
assumption that this definition is correct to the conclusion that the appeal in Hazeley Heath is to be allowed. The
judgement was agreed unanimously by the Law Lords. So there were no dissenting opinions.
(14). Hazeley Heath is concerned with the definition of ‘common land’ to be found at section 22(1)(b) of the 1965 Act.
And the purpose of Schedule 2(4) is to correct the mistakes made under the 1965 Act as a result of the misinterpretation
and misunderstanding of this definition. It follows that the judgement in Hazeley Heath – and the definition of ‘waste
land of a manor’ to be found there – could not have a more direct bearing on the present discussion.
(15). In the context of Schedule 2(4), then, ‘waste land of a manor’ means: ‘waste land which was once waste land of a
manor in the days when copyhold tenure still existed’. This raises two distinct and very different questions for the
Schedule 2(4) applicant:
Question 1:

Was the land ‘waste land’ at the date of the Schedule 2(4) application?

Question 2:

Was the land at some time in the past ‘waste land of a manor’?

Question 1 is to do with the physical state of the land at the date of the Schedule 2(4) application. Question 2 concerns its
status as waste land of a manor at some time in the past. These questions fall into two very different categories. The first

9

G D Gadsden, 1988, The Law of Commons, Sweet & Maxwell, 2.45, p 43; E F Cousins, 2012, Gadsden on Commons and Greens, Sweet &

Maxwell, 3-48, p 148.
10

Hampshire County Council and others v Milburn [1990] 2 All ER 257, at 262 e & j.
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is a matter of physical evidence. The second is, again, primarily a matter of fact; but it is also a legal question and may
involve legal arguments and methods of proof drawing on case law, precedent, authority, etc. It should be obvious, then,
that to attempt to answer Question 1 employing the kinds of legal analysis that may be appropriate to Question 2 would
involve a fundamental error of reasoning. In short, ‘waste land’ is not a legal expression. And Question 1 is not a legal
question. There is no legal definition of ‘waste land’. And there are therefore no legal precedents or authorities that may
be employed in providing a correct interpretation of this expression.
(16). In these terms, the approach adopted by the Commons Commissioners involved a conflation of Question 1 and
Question 2; and the erroneous application of legal arguments to a question that was not a legal question. The definition in
AG v Hanmer may be applicable in the context of Question 2, as may the legal rules that prevailed under the manorial
system. In the context of Question 1 these legal considerations have no relevance whatsoever.

4. The Objectors’ Case
(17). Objectors to the applications that have been made under Schedule 2(4) have invariably assumed that the approach
adopted by the Commons Commissioners was correct. They have also assumed:
•

That the effects of the Hazeley Heath judgement are limited to the requirement that the land be ‘of a manor’
and that all of the other Hanmer criteria must be shown to apply at the date of the Schedule 2(4) application;

•

That, in interpreting these criteria, the Commons Commissioners’ Decision Letters may be employed as legal
precedents; and

•

That the task of interpretation may be informed by consulting the relevant legal authorities, in this case the
more recent (2012) edition of the legal text produced by Gadsden.

It should be evident from the preceding analysis that this approach is totally misconceived; and that all of the above
assumptions are false. However, given the support now afforded to objectors by the DEFRA Guidance, it may be helpful to
take a closer look at some of the details of this approach.
The Commissioners’ Decision Letters
(18). The Decision Letters cited by objectors are invariably taken from those discussed by Gadsden.11 All of them pre-date
the judgement in Hazeley Heath. They therefore incorporate the false assumption that the legal definition in AG v
Hanmer must be shown to apply at the time of the Commissioner’s Hearing. Since (it is argued) the Decision Letters may
be used as precedents, this assumption is carried over into the context of Schedule 2(4). If, then, it can be shown that the
Hanmer criteria no longer apply, the application must fail. This may be proved: (i) by producing historical evidence of a
loss of legal status (e.g. an Inclosure Act); or (ii) by showing that – at the time of the Schedule 2(4) application – the land
did not, for one reason or another, satisfy the Hanmer criteria. This approach exhibits all of the flaws described above.
Again, the basic error lies in the hidden assumption that the questions at issue are legal questions. Since this is not the
case, the Decision Letters may not be used as precedents and Gadsden may not be cited as a legal authority.
(19). Clearly, the Decision Letters do have some relevance in the context of Schedule 2(4). Thus, they may be important
in providing information on the ‘circumstances’ specified at Schedule 2(4)(3)–(5). They may also provide a record of the
kinds of evidence (e.g. of manorial status) that were presented at a Commissioner’s Hearing. The attempt to use them as
precedents, however, is totally misconceived. Even if the questions to be answered in this context were legal questions
(which they are not) there are two very obvious reasons why the Decision Letters cannot be employed in the way that is
assumed.
(20). The first is a matter of common sense. The purpose of Schedule 2(4) is to provide for the correction of the mistakes
made during the implementation of the 1965 Act. The nature of these mistakes, and the actual scale of the problem, have
already been discussed in some detail at paras (4)–(9) above. In fact, there are over 1800 square kilometres of land in

11

The use of Gadsden as a legal authority is discussed further below.
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England & Wales that may be eligible for re-registration under Schedule 2(4). That’s about 30% of the land that is
currently registered as common land.12 In this light, the proposal that the Commons Commissioners’ Decision Letters –
which are the root cause of this state of affairs – should be used as a source of authority is manifestly absurd. The second
point is a legal point. As is noted in both editions of Gadsden, though they were bound by the rulings of the Courts, the
Commons Commissioners did not operate a system of precedent.13 Reading from the more recent (Cousins) edition (p 630):
As an inferior tribunal, the Commissioners were bound by the decisions of the superior courts, and thus were
always required to follow them. However, each Commissioner was not bound by the decisions of other
Commissioners, and differences in view have from time to time appeared in the various decisions. An example of
this is the meaning of the expression “waste land of a manor”.

In the present context, that’s a pretty interesting example, though it need not be pursued here. What should be apparent,
however, is that the notion that the Decision Letters may be used as precedents in the way they have been used by
Schedule 2(4) objectors is, even if it is considered in its own purely legal terms, a very dubious idea indeed.
Gadsden’s The Law of Commons
(21). The purpose of Pt 1 of the 2006 Act is not to repeat the mistakes that were made under the 1965 Act but to provide
for their correction. This is not evident, however, from some of the Planning Inspectorate’s more recent Inquiries, where
the misconceptions and the mistakes of the Commissioners have re-surfaced in the case presented by objectors. These
fundamental errors have not received the short shrift they deserve; and the resulting confusion has been compounded by
a reliance on the legal text produced by Gadsden.
(22). The book published by Gadsden in 1988 is widely recognised as an authoritative text on the law of common land.
There is no question of the truth of this. The book is an authoritative legal text.14 However, it reflects the state of the law
in the years prior to the (1990) judgement in Hazeley Heath. Schedule 2(4) objectors have relied on a ‘second edition’
produced in 2012 by E F Cousins, which presents itself as an updated version of the original. In fact, the Cousins version
reproduces the relevant parts of the original text almost word-for-word. As a purported ‘second edition’, then, it is not
worth the paper it is written on.15
(23). In reading the analysis produced by Gadsden (in either edition) it is obvious from the language employed that the
intention was to provide a descriptive account of the on-going activities of the Commons Commissioners. As a
consequence, the text incorporates all of the flaws described here, and – understandably enough, given the task the
author had set himself – endorses each and every one of them as expressing the views of the Commons Commissioners. As
a legal textbook presenting a descriptive analysis of a process of decision-making that was as yet to be completed, it
could not have done otherwise. The Cousins version makes no attempt at all to review this (now completed) process in the
light of the Hazeley Heath judgement. The Commons Commissioners, for example, may well ‘have consistently held that
where land is let or leased the land cannot be waste land of a manor’.16 But this is because the Commons Commissioners
were misapplying the manorial rules to a question concerning the current state of the land (Is the land ‘waste land’?) that
had, and has, nothing to do with its legal or manorial status.
(24). As noted at para (20) above, Gadsden was writing with the awareness that the Commons Commissioners did not
necessarily agree on the matters before them and that their Decisions were not to be treated as precedents – though this,
in effect, is precisely what he did in producing his definition of ‘waste land of a manor’. This definition was based on a
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wide reading of the Decision Letters. And the intention, at least in part, was to provide practical advice for those who
might become involved in the process he was describing. That process was brought to an end some time ago. It is a mark,
then, of the shoddiness of the Cousins ‘edition’ that the unreconstructed analysis to be found there is recommended as
‘important in deciding the status of purported waste land before a Commissioner or when considering whether the land
has ceased to be within registrable status’.17 This spurious re-hash of the original text ignores the fact that the Commons
Commissioners were abolished in 2010.18 It also ignores the fact that it has been impossible since 2006, when section 13(a)
of the 1965 Act was repealed, for common land to be de-registered on the basis that it has ‘ceased to be within
registrable status’.19 Frankly, to describe a book that is riddled with absurdities and inaccuracies of this kind as an
authoritative legal text is beyond a joke. For the purposes of the present discussion, though, the more serious problem
lies in the absence of any attempt to comprehend the implications of the Hazeley Heath judgement. As a result, what was
originally intended as a descriptive account of the Commissioners’ activities presents itself as a seemingly authoritative
statement of the meaning of the expression ‘waste land of a manor’. Taken at face value, this specious construction has a
particularly pernicious effect in the context of Schedule 2(4). Not surprisingly, this has not gone unremarked by objectors.
(25). It is perhaps significant that the second ‘edition’ was produced by a former Chief Commons Commissioner; who may,
as a result, have encountered difficulties in undertaking the required re-assessment of the work of his colleagues and
predecessors. This is no excuse, however, for a book that is falsely presented as an up-to-date version of an authoritative
legal text. Given the crucial importance of Hazeley Heath in the context of Schedule 2(4), the Cousins book has in this
context a value equivalent to the absurdities it describes.
(26). A comparative analysis of the two ‘editions’ will be found below at Appendix I. It may be helpful here, though, to
take a look at one or two examples of the way the book has been used as an authoritative legal text. Probably the most
egregious is the question of leasehold. According to Cousins, ‘the Commissioners have consistently held that where land is
let or leased [it] cannot be waste land of a manor’.20 This axiom is derived from the manorial rules. It therefore has no
relevance in considering the current state of the land. However, it seems to possess a peculiar force; and has typically
been confused with the notion that the existence of a legal occupier (usually a leaseholder) affords sufficient proof of
‘occupation’. If this were true, the only land capable of registration under Schedule 2(4) would be land without an owner
or occupier – which is clearly absurd. In the light of the Hazeley Heath judgement, the legal status of the land at the time
of the application is irrelevant. And any legal questions there may be relate to its past status as waste land of a manor. It
might, then, be shown that the land was leased at some point in its history (say in the early C19th); and that this was the
time at which it ceased – in terms of the then manorial rules – to be ‘waste land of a manor’. However, it would also
need to be demonstrated that the land was not ‘waste land of a manor’ prior to this date. In effect, what is required to
be shown by the objector is that the land was never manorial waste.
(27). A second example involves the question of cultivation. The Decision Letter most often cited here concerns
Chislehurst and St Paul’s Cray Commons, which have been Metropolitan Commons since 1888. Subsequent to that date,
they have been administered by a Board of Conservators and are subject (‘in perpetuity’) to a scheme of management
whose primary purposes are: (i) the protection and preservation of the land; and (ii) the maintenance of the commons as
amenities for public recreation and enjoyment. This land should have been exempted from registration under s.11 of the
1965 Act; and the case should clearly never have been brought before a Commons Commissioner. Indeed, the Decision
Letter is little more than an historical curiosity that was the product of a series of mishaps and misunderstandings.
Nonetheless, it is cited in both Gadsden and Cousins in support of the assertion that ‘an intention to maintain a site on a
regular basis would seem to be sufficient to destroy the waste land status’.21 With this Decision in mind, conservation
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management schemes involving light grazing and the cutting or burning of vegetation have been re-conceptualised by
Inspectors at Schedule 2(4) Inquiries as ‘non-intrusive’ or ‘low-level’ cultivation. The kinds of activity involved are no
greater in their intensity, level or intrusiveness – and are typically a good deal less so – than the past and present uses of
the waste by commoners and owners or their tenants. These not only include quite intensive regimes of grazing; but also
the taking of peat, turf, wood, furze, bracken, reeds, stone and earth by common right. Nor should the ‘traditional’
management practices of sporting owners or tenants be forgotten (gripping, draining, burning). In their more intensive
form, these practices have been widespread since the mid-nineteenth century without having had any noticeable effect
on the status of the land as waste land. Contrary to the views of former Chief Commons Commissioner Squibb, the land
described by Schedule 2(4) is not some kind of untouched wilderness. It is the land that was once ‘waste land of a manor’
which, in the absence of any fundamental change – such as its conversion by cultivation to arable or improved grassland –
has retained its physical characteristics up until the present day. The idea that ‘low-level’ activities intended to conserve
or enhance the natural or semi-natural characteristics of this land have the effect of destroying its status as waste land is
a nonsense that is almost solipsistic in its absurdity.
(28). The flawed case presented by objectors, and now validated by the decisions of the Planning Inspectorate, is based
on the fundamental errors outlined above; and, in particular, on a failure to understand the wider implications of the
judgement in Hazeley Heath. To repeat: it simply does not matter that the land that is the subject of a Schedule 2(4)
application may have been inclosed at some point in its history or that it has ceased to be ‘waste land of a manor’. Nor is
it of any consequence that the land now has an owner and therefore a legal occupier; that it may be occupied under a
lease; that the owner or leaseholder has ‘exclusive’ rights to deal with it in certain ways; or, perhaps, a duty to do so
under some form of legal agreement. All of these possibilities follow of necessity from the fact that the land in question
has, at common law, ceased to be common land; and that it has, with the passage of time, been shorn of its manorial
status. In short, there is no essential legal difference between the land that is capable of being registered under Schedule
2(4) and any other kind of land. To quote Gadsden (referring to section 22(1)(b) of the 1965 Act): ‘…one modern statute
includes within the definition of common land a class of land which is subject to no third party rights and is almost
indistinguishable from other un[e]ncumbered freehold land except by reference to its physical characteristics’.22 The only
other distinguishing feature of ‘waste land of a manor not subject to rights of common’ is its past manorial status.

5. Making a Case for Re-Registration
(29). It has already been shown that, in making a Schedule 2(4) application, there are two basic questions to be answered
relating to: (i) the physical state of the land at the time of the application; and (ii) its past status as waste land of a
manor. Providing an answer to the second question may be relatively straightforward. In the case of North East
Lancashire, for example, there is an early C19th map produced for the Honor of Clitheroe on which the boundaries of the
constituent manors of the Honor are quite accurately depicted and which also shows the extent of the manorial waste.23
Similar information may be found by consulting a Tithe or Inclosure map or a private estate map.
(30). In some cases, it may prove more difficult to establish the historical status of a particular piece of land. However, it
should be remembered that this is a question of probability (the ‘balance of the probabilities’); and though the evidence
will typically be challenged by objectors, there should not usually be too many problems in demonstrating that the land
once formed part of a manorial area. It then remains to be shown that it was waste land at the time of the Schedule 2(4)
application. If a positive answer can be given to this question – if, i.e., the land was once manorial land and has retained
the characteristics of ‘waste land’ up until the date of the Schedule 2(4) application – it is very unlikely indeed that it was
not once ‘waste land of a manor’. For this conclusion to be contested, it would be necessary for the objector to show that
the land had never been ‘waste land of a manor’.
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(31). The crux of the matter, then, is the meaning of the expression ‘waste land’. As has already been argued at length,
this is not a legal expression. Rather, it is to be understood as an economic or geographical concept concerning the use of
the land as a natural resource. By and large, it describes land which, because of its physical characteristics (geology,
relief, climate, vegetation, soil, altitude, aspect), can only be exploited in an extensive way, for its natural produce – so
that in agricultural terms, for example, the land is effectively incapable of sustained ‘improvement’ or intensive use.
Hence its use in the past as common land; and hence the recognition in the Report of the Royal Commission on Common
Land (reiterated in the Hazeley Heath judgement) of the public interest in its preservation and protection as a shared,
ecological resource.
(32). This definition may seem a little vague, though the maps of ‘open country’ produced under Part 1 of the Countryside
and Rights of Way Act 2000 (C&RoW Act) offer a reasonably good guide. Perhaps now, though – having established where
the legal arguments are applicable and where they are not – it is also permissible to turn to the Hanmer criteria for
similar guidance. Not in the sense that the legal definition in AG v Hanmer has any bearing on the matter (which is not a
legal matter); but in the sense that the Hanmer criteria may be employed as exclusively physical descriptors.
(33). If the description of the land as ‘open, uncultivated and unoccupied’ is to be properly applied in the present
context, it must be understood that none of these terms has any legal connotations or implications; and that they are to
be used in producing a purely physical description. So that, for example, ‘openness’ has nothing to do with the question of
whether or not the land may have been subject to inclosure at some point in its history. Nor is the word ‘unenclosed’
(meaning ‘not surrounded by walls or fences’) of any particular relevance. In this context, ‘open’ must be taken to mean
just what it says: that the land is physically ‘open’. If it is surrounded by, or is contiguous with, enclosed land it will of
necessity be fenced or walled off from the latter. This does not mean, however, that it is therefore ‘enclosed’ by walls or
fences and cannot be considered to be open.
(34). In practical terms, the maps of ‘open country’ may be taken as a benchmark. This is not, it should be noted, to
suggest an alternative ‘legal test’. Given that ‘openness’ is defined under the C&RoW Act in terms of the physical
characteristics of the land, it is simply a matter of common sense. The maps of ‘open country’, in other words, may be
used as a practical guide in just the way that the Hanmer criteria may be used as a practical guide – though neither of
these sources is ‘definitive’. It is quite reasonable, for example, to refer to a small (and even a very small) piece of
waste, whether it be fenced or not. This is not a question that is provided for in either the Hanmer criteria or the
Countryside & Rights of Way Act. It is, again, a matter of common sense.
(35). Inspectors at past Inquiries have rejected the maps of ‘open country’ on the grounds that: (i) the definition on which
they are based is peculiar to the 2000 Act; or that (ii) the right of access conferred by the Act is ‘weaker’ than – and thus
must give way to – the ‘exclusive’ rights of the owner or occupier. These two points have typically been conflated by
Inspectors; and the second has proved particularly fertile as a source of confusion (is the question at issue here one of
‘openness’ or of ‘occupation’?). Both are totally misconceived; and are the result, once more, of a failure to distinguish
between issues that are legal issues and those that are not. The purpose of the criteria employed in implementing the
2000 Act (i.e. the mapping criteria) was to provide a working definition that could be used in mapping the land that could
properly be described as ‘open’ in terms of its physical characteristics. What matters in the context of Schedule 2(4) is
the existence of the maps and the record they provide of the physical state of the land. This has nothing at all to do with
the rights conferred by the 2000 Act; let alone with the relative ‘strength’ of the public right of access and the ‘exclusive’
rights of owners or occupiers.
(36). Given the exclusion of improved or semi-improved grassland, the maps of ‘open country’ also provide an accurate
record of uncultivated land. Their use in the context of Schedule 2(4) is therefore wholly appropriate. This, again, is not
to suggest that the maps are definitive or possess some kind of legal status; but that they have a direct relevance as a
practical guide in just the same way that the Hanmer criteria have relevance as a practical guide. Neither of these two
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definitions has any legal purchase or priority. What is apparent, though, is that the 2000 Act definition carries with it none
of the archaic legal baggage that has caused so many problems in the past.
(37). Finally, ‘occupation’. If this word is to be used as a purely physical descriptor, it has nothing to do with the
existence or non-existence of an owner or other legal occupier. The question to be answered is whether or not the land is
physically occupied in the ways suggested by the examples given in the DEFRA Guidance. These include (1) quarrying; and
(2) the cultivation and reseeding of moorland. As is apparent from the second example, in the context of a physical
description there may be some overlap between the terms ‘uncultivated’ and ‘unoccupied’. Since they are being used as
an approximate guide, however, this doesn’t really matter (though it might matter in a legal context). It does, however,
point up once more the relevance of Natural England’s maps of ‘open country’, which provide a usable (though clearly not
a definitive) record of land that is not physically occupied.
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APPENDIX I
(Gadsden: A comparative analysis)

[1]. The following analysis examines the treatment in Gadsden of the issues surrounding the definition of ‘waste land
of a manor’. There are two ‘editions’ of the book, the first published in 1988 and the second in 2012. As noted above,
in considering the Hanmer criteria both editions offer the same analysis and both rely on the same Decision Letters.
All of these Decision Letters pre-date the judgement in Hazeley Heath. Despite its date of publication, then, the
second edition of the book displays no awareness of the Hazeley Heath judgement or the implications of the 2006
Act. Take, for example, the paragraph introducing the section concerned with ‘waste land of a manor not subject to
rights of common’, which comments on the ‘curious’ effects of the 1965 Act:
3-46. The second head of the definition of land which could have been registered as common land under the
provisions of the CRA 1965 was “waste land of a manor not subject to rights of common.” It seems probable that
the intention of the legislators was to include all land which had its origin in waste of a manor, was unoccupied
and unused, and might be considered a prime candidate for amenity use. If that was the intention, it is clear that
it failed in its purpose largely due to the technical wording used in the statute. The curious position which has
resulted is that the apparent intention of the CRA 1965 has been frustrated in that some, but by no means all,
land over which no person has been registered with common rights was included as common land for the purposes
of the statutory scheme under the 1965 Act.1

The first part of the paragraph is from the original. The words in italics were inserted by Cousins. No reference is
made to the 2006 Act or to the Schedule 2(4) provisions as a possible remedy. The text then goes on to regurgitate
the notion, current at the time when Gadsden was writing, that land subject to leased or tenants’ rights of grazing
could not and should not be registered under section 22(1)(b) of the 1965 Act as ‘waste land of a manor’:
3-52. Unoccupied: It is quite clear that in describing waste land in the case of AG v Hanmer Watson B did not
imply that the land was not used for grazing purposes. At the very least, the wastes were used by the tenants of
the manor at the time. Thus the land was being used by persons, holding title under the lord, as copyholders
exercising customary rights of common, and tenants or termors exercising contractual rights in common. It was
possible to argue that the CRA 1965 in providing for the registration of waste land not subject to rights of common
ought to have included land which had ceased to be subject to copyhold rights and was subject only to tenants’
rights in common. It has been argued elsewhere that the rights of tenants and termors have much greater strength
since the 1925 property legislation than they apparently did in the 19th century. Thus it is somewhat anomalous
to treat them today as though they are little more than rights in personam, but in the event, the CRA 1965
expressly excluded the rights of tenants or termors from registration.2

The authority for this analysis is claimed to be the Decision of Chief Commons Commissioner Squibb in Re Arden Great
Moor. As we shall see, this Decision is deeply flawed.3 There is, in fact, nothing in the 1965 Act to support the views
expressed here. The suggestion is that ‘land which had ceased to be subject to copyhold rights and was subject only
to tenants’ rights in common’ should (perhaps) have been capable of registration as ‘waste land not subject to rights
of common’. Unfortunately, it could not be so registered because ‘the CRA 1965 expressly excluded the rights of
tenants or termors from registration’. This may well reflect the thinking of the Commons Commissioners at the time
when Gadsden produced the original text. It is, however, utterly illogical. If tenants’ or termors’ rights could not be
registered under the 1965 Act as rights of common (which they could not) then there is plainly no reason why the
manorial waste that was subject to these rights should not have been registered under the Act as ‘waste land of a
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manor not subject to rights of common’. In fact, many such areas were registered, and there is no reason why land in
this class that was provisionally registered under the 1965 Act should not be re-registered now under Schedule 2(4).
[2]. The discussion that follows mirrors the treatment of the Hanmer definition in both editions of Gadsden. As noted
above, the two ‘editions’ of this part of the book are almost identical in form and content. The section and page
references used in the headings are taken from the second (Cousins) edition.

[‘Open’: Cousins, 3-50, p 149]
Decisions cited:
Re Rush Green, Harleston, Suffolk (1979) ~ 234/D/84

........................................................................................................................................................................................................

[Squibb]

[3]. The discussion in Gadsden of the term ‘open’ is both ambiguous and inconclusive. The second edition of the book,
however, reproduces the original text with only one significant change. In the final two sentences, the word
‘inclosure’ is substituted for the word used in the original (‘enclosure’):
Inclosure of waste is probably the most unequivocal act possible to indicate an intention to take the land into
demesne. If waste land was not subject to rights of common on 1 January 1926 there was no statutory bar to
inclosure.

If this was intended as a clarification it is not at all helpful. The term ‘inclosure’ implies the extinguishment of
common rights; and though waste land that was not subject to common rights on 1 January 1926 might subsequently
have been enclosed (fenced or walled around) it would not be possible for it to have been inclosed.
[4]. The Decision Letter cited in this section is not particularly relevant to the definition of ‘openness’ but is
concerned with the question of whether waste land of a manor that was taken into the lord’s demesne might then be
abandoned and so revert to its former state. The Letter, however, is quite helpful in demonstrating the approach
adopted by Chief Commons Commissioner Squibb. Thus, it was accepted at the Hearing that the land under discussion
was waste land of the manor in 1914 and that it had not since been severed from the manor. However, it had been
ploughed, drilled and cropped in 1969 and 1973 and was thereby occupied, taken ‘in hand’ (in propriis manibus) and
thus brought into the manorial demesne by a process of approvement. The land had subsequently been neglected and
at the time of the Hearing (Feb 1979) it was ‘open and uncultivated’. However, the question to be answered was
whether it had retained its status as demesne land or whether that status had been lost by abandonment. The
commissioner was not prepared to accept the latter. The land was therefore demesne land. At the time of the
Hearing, then, it was not ‘waste land of a manor’ and could not be registered as such under the 1965 Act.
[5]. In the light of the Hazeley Heath judgement, it should be apparent that an analysis of this kind (quite apart from
its inherent absurdity) cannot be valid. The notion that the rules applicable ‘in the days when copyhold tenure still
existed’ should be applied at a Commissioner’s Hearing to determine whether the land is still ‘waste land of a manor’
is totally misconceived. What ought to have been considered at this Hearing was whether the land was ‘waste land’;
and whether or not it had been ‘waste land of a manor’ at some time in the past (as it clearly had in 1914). The
misapplication of the manorial rules that is evident here – in a context where they are clearly irrelevant – has already
been discussed in some detail at pp 1–4 above.

[‘Uncultivated’: Cousins, 3-51, p 150]
Decisions cited:
1. Re The Drives, Puncknowle, Dorset (1972) ~ 10/D/7

..................................................................................................................................................................................................

2. Re Norris Mill Moor, etc, Puddletown, Dorset (1973) ~ 10/D/35–7

.....................................................................................................................................................

3. Re (1) Huntsham Hill & (2) The Old Quarry, Goodrich, Hereford (1973) ~ 15/D/1–3, 6
4. Re Knackers Hole Common, Puncknowle, Dorset (1972) ~ 10/D/4

................................................................

[ii]

[Squibb]

[Baden Fuller]

.......................................................................................................................................................

5. Re Chislehurst and St Pauls Cray Commons, Bromley, Greater London (1974) ~ 59/D/9–10

[Squibb]

....................................................................

[Squibb]
[Squibb]

[6]. In considering the question of cultivation, the second edition of Gadsden adopts the text and citations in the
original. There are no changes. Decision No 1 concerns land that was subject to rights of grazing that ceased to be
exercised in 1962 when it was ploughed up by the owner. Though the purpose of this action and the subsequent use of
the land are not described in the Decision Letter, it was judged by the Commissioner to be cultivated. Decision No 2
covers land leased to the Forestry Commission in 1924 that had subsequently been planted with trees. It was decided
that (though this would not apply to natural woodland) the existence of a plantation was enough to show that the
land was both cultivated and occupied; though no authority is offered in the Decision Letter for the contention that
the preparation of the ground for planting amounts to cultivation in the context of the Hanmer definition. Finally, as
leased land the plantation area must be considered to be part of the manorial demesne:
The word “demesne” is not confined to the land occupied by the lord of the manor, but includes land let for a
term of years. As Lord Lyndhurst CB said in Att.-Gen v Parsons (1832) 2 Cr & J 279, 308, it is usual and correct to
apply the word “desmesne” to “the lands of a manor which the lord of the manor either actually has, or
potentially may have, in propriis manibus”.

It has already been shown above that the interpretive approach adopted here by Chief Commons Commissioner Squibb
(who is responsible for virtually all of the Decision Letters cited by Gadsden and Cousins) involves a misapplication of
the wrong set of rules; and that, in the light of the Hazeley Heath judgement, this approach produces results that are
without any validity. There is however a further point. Even if it is considered on its own terms (i.e. in terms of the
manorial rules), the reasoning behind these Decisions has no foundation in either law or logic.
[7]. Wherever Mr Squibb employs the word ‘demesne’ or the phrase ‘in propriis manibus’ (‘in hand’) in his Decision
Letters, their use is said to take its authority from the judgement in AG v Parsons.4 This judgement was concerned
with a royal grant of rights of ‘free warren and free chase’ (hunting rights). The purpose of the judgement was to
determine the extent of the land affected by the grant. Should it apply only to the manor of Aulton? Or did it extend
to the Hundred of Aulton and therefore include other lands that were held in fee by the lord of the manor? The point
at issue, then, was whether the word ‘desmesnes’ in the grant could ‘admit of the large construction for which the
defendant here contends – that is, “all the lands within the hundred,” etc, of which Sir Richard Tichborne was seised
in fee’; or whether it was ‘to be confined to what were within his manor, and whereof he was lord’. After considering
a catalogue of different interpretations (including Bracton, Fleta, Spelman, Coke and Blackstone), the conclusion was
that ‘[u]pon these authorities, we think we are fully warranted in saying, that, though the word “demesne” may in
some cases be applied to any fee-simple lands a man holds, yet it is more correct and usual to apply it to the lands of
a manor, which the lord of that manor either actually has, or potentially may have, in propriis manibus.’ There is no
attempt here to provide a definitive interpretation of the word ‘demesne’ or of the phrase ‘in propriis manibus’. The
purpose of the judgement is to decide which interpretation of the word ‘demesne’ should be adopted in this case.
The judgement is that the reference in the grant is to the demesne lands of the manor of Aulton. Now, it may be true
that demesne land is, by definition, land that is held in propriis manibus (‘in hand’). And this may be apparent from
the way these words are used in AG v Parsons. It does not follow, however, that (as is assumed by Mr Squibb) land
that is held in propriis manibus is of necessity demesne land. Unoccupied waste land, for example, is not suddenly
and miraculously transformed into occupied demesne land simply by virtue of the fact that it is taken ‘in hand’.
[8]. What does seem to be clear (following e.g. the Blackstone definition cited in AG v Parsons) is that the demesne
of a manor is the land occupied by the lord of the manor. This accords with the dictionary definition of manorial
demesne; and appears to be accepted, at least in part, by Mr Squibb (see passage quoted above at para [6]). An
alternative, and perhaps more enlightening, definition is provided by the Cumbrian Manorial Records Website.5 This
site was created by the History Department at Lancaster University as part of a joint project with The National
Archives (TNA); and has been adapted by TNA as the basis of its own manorial documents webpages. Here, the
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definition of ‘demesne land’ is given as ‘the home farm’. The demesne, then, includes the land occupied by the
manor house and farm buildings. It also comprises the lord’s arable and his improved pasture or meadow (including,
e.g., his strips in the open fields or his shares in the meadow lands). This land is ‘occupied’ by virtue of its having
been built upon or improved as farmland. It is clearly held ‘in propriis manibus’ (‘in hand’); but it does not follow
from this that any land that is held ‘in propriis manibus’ is therefore demesne land. If, for example, an area of waste
land that was no longer subject to rights of common was taken ‘in hand’ by the lord, it would not qualify as ‘demesne
land’ unless it had also been occupied by virtue of its development or improvement. Similarly, if land was leased out
by the lord of the manor it must clearly be land that he held ‘in propriis manibus’. Again, there is no implication that
it must of necessity be demesne land. It might just as well be unoccupied waste. The significance of a lease in the
context of the manorial rules is that the lord had no right to lease out the waste land of the manor that was subject
to rights of common. The existence of a lease, then, could be taken in these particular circumstances as proof that
the land in question was not part of the manorial waste. There is, however, no implication that land subject to a
lease is therefore part of the demesne.
[9]. Decision No 3 (Re Huntsham Hill) also relates to the planting of trees and provides a rider to Decision No 2. The
relevant section is at the bottom of page 4 of the Decision Letter:
Mr Falconer described in a general way how young trees were in 1965 and 1966 planted on most of the Tract [CL
127]. I was supplied with a map outlining these plantations: “DF.1967, BeP68, and JL.P67”; on this map the most
easterly part, the most westerly part (both by the River) and the strip along the south boundary (the highest part)
of the Tract are shown as “Scrub”. Within the planted area there are patches where planting was impossible
because the ground was too steep or too rocky or because it was otherwise impracticable or uneconomic to plant.
The word “uncultivated’ does not appear in the 1965 Act; although the judgement of Watson B [i.e. the Hanmer
judgement] is relevant and helpful, it would I think be wrong to treat his definition of “waste” given in 1858 as if
it was set out in the 1965 Act. Land may continue to be waste notwithstanding that some trees are planted on it
and land may cease to be waste if trees are cultivated on all of it.

As with Decision No 2, no authority is cited for the notion that a forestry plantation is ‘cultivated’ land; what is
implied is that this might be the case but only on the condition that all of the land was afforested. The suggestion is,
then, that there is a distinction between ‘planting’ a small number of trees and ‘cultivating’ a more extensive area.
This latter, however, would still be a ‘plantation’; and the meaning of the word ‘cultivation’ needs to be stretched
more than a little to encompass the notion that a plantation of trees is cultivated land.
[10]. Decision No 4 (Knackers Hole Common) provides a further qualification related to the purposes of the
cultivation. In this case, an application was made in 1960 under section 194 of the 1925 Law of Property Act to fence
the land so that it could be cleared of scrub, ploughed and laid down as permanent pasture; though it was made clear
at the time that there was no intention that it should not continue to be used in future as a public open space. The
land was therefore judged to be ‘uncultivated’. This Decision is pretty hard to reconcile with Decision No 5. Though
both are exceptional cases, the latter is unique. The land in Decision No 5 (Chislehurst and St Pauls Cray Commons)
had been a Metropolitan Common since 1888, was subject to a management scheme and was controlled by of a Board
of Conservators. This land should clearly have been exempted from registration under section 11 the 1965 Act. One of
the section 11 conditions, however, was that no rights of common should have been exercised over the land for a
period of 30 years. Though this was in fact the case, the exemption was opposed by a number of local residents who
claimed the opposite. As a result, the section 11 application was refused by the Minister; and the land was
subsequently registered by the Conservators under the 1965 Act. The latter then had second thoughts and proceeded
to object to their own application. The case was heard by Mr Squibb. His Decision was that the land had been
managed by the Conservators in such a way that it could no longer be considered to be waste land. In a word, the
management amounted to ‘cultivation’:

[iv]

In my view, uncultivated land is land that is left in its natural state, subject only to such restrictions on the
growth of vegetation as necessarily follow from grazing and the exercise of other rights of removing the natural
produce of the land. If there is no such restriction, the features and aspect of the land must inevitably change.
Whatever may have been the natural features and aspect of the land at the time of making the Scheme, they
would have been altered by natural causes since the cessation of the exercise of the rights of common. The work
carried out by the Conservators’ employees has not had the effect of totally preventing such alteration, for much
of the land has become wooded, but the work has had the effect of maintaining the land in such a condition that
it is capable of enjoyment by members of the public. The land still retains what could be described as a natural
aspect, but it is really an artificial aspect; the measure of the Conservators’ success is the extent to which the
artificiality has been concealed. Nevertheless, the Commons as they can be seen today are as artificial as one of
the landscapes created by “Capability” Brown in the eighteenth century.

On the basis of this Decision, it is suggested by Gadsden that ‘an intention to maintain a site on a regular basis would
seem to be sufficient to destroy the waste land status’. It should, in fact, be acknowledged that this is a wholly
exceptional case. The Decision Letter is little more than an historical curiosity that was the product of a series of
mishaps and misunderstandings. As such, it cannot and does not have the kind of implications suggested.6

[‘Unoccupied’: Cousins, 3-52, pp 150–1]
Decisions cited:
Re Arden Great Moor, Arden with Ardenside, N Yorks (1977) ~ 268/D/209

....................................................................................................................................

[Squibb]

[11]. Once again, the second edition of the text is based almost word for word on the original. And no attempt is
made in the Cousins edition to consider the implications of the Hazeley Heath judgement or the 2006 Act. The
significance of this omission will be seen in the discussion that follows of the Decision in Re Arden Great Moor. The
analysis in the text is based solely on this one Decision Letter. The latter is, without doubt, the most important
Decision that is cited in either edition of the book. It lays bare the case that has been presented in these Briefing
Notes in a way that is so blatant that it cannot be ignored.
[12]. The Decision Letter, produced by Chief Commons Commissioner Squibb, first proceeds under what he refers to
as ‘the old authorities’ (i.e. the legal rules that applied under the manorial system). Arden Great Moor is described as
‘open and uncultivated’ moorland with an area of 2168 acres. It is admitted that it was once waste land of the manor
of Arden. By 1900, however, all of the land in the manor had been taken ‘in hand’ (in propriis manibus). The Moor
had thus become part of the lord’s demesne and could not be considered to be waste land under the Hanmer
definition. At this point in the argument, however, it is noted by Mr Squibb that he is confronted with the recent
judgement in Re Chewton Common; and though uncertain of its ‘direct authority’ in the present case, he feels that
he must – in the light of this judgement – lay aside the ‘manorial considerations’ (i.e. the flawed interpretive
approach that he has invariably adopted in the past) in coming to a Decision. The conclusion, then, that the land
forms part of the lord’s demesne and cannot therefore be registered as ‘waste land of a manor’ must be dismissed.
[13]. Mr Squibb then proceeds to consider whether the land (already acknowledged to be ‘open and uncultivated’) is
occupied; and decides that it is because the owner’s tenants enjoy rights of grazing over the moor as part of their
tenancy agreements. These constitute an income (‘a benefit’) that is taken from the moor by the owner. The land is
therefore occupied – a conclusion that is claimed to follow ‘from the judgement of Slade J in Re Chewton Common’.
[14]. It is hard not to dismiss this specious nonsense out of hand. The use of Arden Great Moor was, in fact, no
different in kind to the use made of waste land of a manor that is subject to rights of common. It is claimed,
nonetheless, that the tenants’ rights in this case are ‘fundamentally different from rights of common’; because the
latter are ‘a burden on the land’ whereas the former constitute ‘a benefit’ to the owner. This ignores the fact that
under the manorial rules the lord took ‘a benefit’ from the unoccupied waste when he took the balance of the grazing
6

The land is clearly a prime candidate for registration as ‘statutory common land’ under Schedule 2(2) of the 2006 Act.
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left by the commoners; and that he might, under the same rules, lease or licence this benefit. It also ignores the fact
that the owner of Arden Great Moor might take exactly the same benefit directly by grazing his own stock on the
land. Why, then, should this (or the existence of tenants’ rights) be thought to constitute ‘occupation’? When the
land was no more ‘occupied’ than it had been at any time in the past?
[15]. It seems to the writer that the distinction made here between a burden and a benefit can only be entertained if
it is considered in terms of the rules that applied under the manorial system; and that it is, in fact, nothing more
than a re-statement of the earlier argument that the land had been taken ‘in propriis manibus’ and was therefore
part of the lord’s demesne. As has already been shown at paras [7]–[8] above, this argument is invalid. There is, in
fact, no justification for the assumption that land taken ‘in hand’ by the lord of the manor is thereby occupied; and
that it must, as a result, be considered to be part of the demesne.
[16]. In terms of the judgement in Re Chewton Common, Arden Great Moor is ‘waste land which was once waste land
of a manor in the days when copyhold tenure still existed’. In effect, Mr Squibb is contending that land in this
category can only qualify as waste land if no benefit whatsoever is taken from it by the owner. The land, then, must
be completely untouched. Otherwise, it is occupied. This position is as bizarre as it is absurd. ‘Waste land’ – as
opposed to ‘waste land of a manor’ – must, of necessity, be capable of definition without reference to the manorial
system. Nor is there any difficulty in arriving at such a definition; or any implication that such land must be
untouched, or neglected or ownerless (in effect, a species of wilderness). As already suggested, the only plausible
explanation for this particular absurdity lies in the (now covert and possibly unconscious) misapplication of ‘the old
authorities’ – or, rather, what are purported to be the old authorities – to circumstances in which they no longer
have any relevance.
[17]. Mr Squibb’s Decision Letter on Arden Great Moor is dated 31 Oct 1977 and was produced less than a year after
his Decision in Re Box Hill Common.7 The judgement in Re Chewton Common was made in the Spring of 1977. It was,
however, overruled in early 1978 by the Court of Appeal in Box Parish Council v Lacy.8 This latter judgement was in
turn overruled by the House of Lords in 1990 when Re Chewton Common was reinstated by the judgement in Hazeley
Heath. In the years following the Arden Great Moor Decision, then, Mr Squibb would have continued to apply ‘the old
rules’ up until his retirement in 1985 and his replacement as Chief Commons Commissioner by Mr Langdon Davies. The
negative implications of this should be evident from the foregoing analysis.

[‘Tenanted & Leased Land’: Cousins, 3-53, p 151]
Decisions cited:
1. Re Hardown Hill, Whitechurch, Canonicorum & Chedeock, Dorset (No 1) (1974) ~ 10/D/45–55

........................................................

2. Re Land to the North of Pipers Green, Brockley Hill, Stanmore, Greater London (1974) ~ 59/D/7

............................................

[Squibb]

.............................................................................................................................................................................................

[Squibb]

3. Re Waste Land, Carperby, N Yorks (1977) ~ 268/D/96

4. Re Twm Barlwm Common, Risca and Rogerstone, Gwent (1986) ~ 273/D/106–107

......................................................................

5. Re Burton Heath, Wool, Dorset (1981) 210/D/476–82

[Squibb]

[Langdon Davies]

...........................................................................................................................................................................................

[Hesketh]

[18]. Apart from one or two stylistic changes, the relevant part of the text in both editions of Gadsden is exactly the
same. It is claimed that ‘[t]he Commissioners have consistently held that where land is let or leased [it] cannot be
waste land of a manor’. The three Decision Letters cited in support of this statement, however, were all produced by
one person: Chief Commons Commissioner Squibb (which will perhaps come as no surprise). Again, no attempt is
made in the Cousins edition to reassess these Decisions in the light of the Hazeley Heath judgement.
[19]. In the case of Decision No 1 (Hardown Hill), it is noted in the Decision Letter that the land in question (‘High
Bullen’) was waste land of the manor in 1841; and that, up to this point, it had been subject to rights of common. At
7

Re Box Hill Common, Box, Wiltshire (1977) 241/D/ 56–60.
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Box Parish Council v Lacey [1979] 1 All ER 113, in which the Decision in Re Box Hill Common was considered on appeal.
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the time of the Hearing, although there were no rights of common, the land was still unenclosed and uncultivated.
From 1897 onwards, however, it had been let to tenant farmers. It must therefore have been subject to an act of
inclosure during the period 1841–97 and thus brought into the manorial demesne. It could not, then, be registered
under the 1965 Act. In Decision No 2 (Land North of Pipers Green), it is acknowledged that the land was manorial
land. It had, though, been included in a lease dated 1580 and must therefore have been part of the demesne. In
Decision No 3 (Waste land, Carperby, OS No 4 (W portion)) the land was part of the manor of Carperby; and was said
by Mr Squibb to be land that ‘could fairly be described as waste land’. However, it had ‘for many years past been let
to tenant farmers’ and must therefore be demesne land.
[20]. It should be evident from what has gone before that none of these Decisions has any validity. The land in
Decisions 1 & 3 should clearly have been registered under the 1965 Act as common land. The admission by Mr Squibb
at Decision No 3 that the land ‘could fairly be described as waste land’ is quite remarkable. In effect, it is an
admission that ‘waste land’ is capable of definition without reference to the manorial rules. Decision No 2 is perhaps
more doubtful (the land was also shown at the Hearing to be part of a highway). The point, however, is that no
attention is paid in the Decision to the current state of the land; or to question of whether it was at some time in the
past ‘waste land of a manor’. The existence of a lease in 1580 may have some bearing on this, though it does not
show that the land was necessarily part of the demesne at that time and is certainly not conclusive evidence.
[21]. Decision No 4 (Re Twm Barlwm Common) is cited in both editions of Gadsden as expressing a view contrary to
Decision No 3. It was produced by Mr Langdon Davies in 1986 in the period immediately after he took over from Mr
Squibb as Chief Commons Commissioner. According to the Decision Letter, the existence of a lease is not in itself
enough to show that the land is ‘occupied’:
The fact that [the land] has been let is a relevant consideration but is not conclusive. A tenancy merely gives a
right to occupy. If a tenant never goes to the land he has taken it may well be unoccupied. If he does make use of
it the question of whether the land is occupied is a question of fact.

A lease, then, is not in itself to be seen as evidence of ‘occupation’. This is a matter of fact and will depend on the
nature and intensity of the use. This does not seem to the writer to go far enough. The question that needs to be
answered in this context is why it should be thought that the existence of a lease has any implications at all.
[22]. It was assumed by Mr Squibb that land that was leased was by definition part of the demesne and could not
therefore be registered under section 22(1)(b) as ‘waste land of a manor’. It has already been shown that this
assumption is false (see paras [7]–[8] above). The point, however, is not only that this assumption is false; but that it
involves the further and equally false assumption that the rules to be applied by the Common Commissioners under
the 1965 Act – and, if this position were in fact correct, now to be applied under Schedule 2(4) – are the manorial
rules (‘the old authorities’). It should, by now, be pretty obvious that this is not the case.
[23]. There is, however, a further misconception that is also of some interest in the present context. Under the
manorial rules, it was not possible for the lord to lease waste land of the manor that was subject to rights of
common; so that in these circumstances the existence of a lease was proof that the land was not manorial waste. In
spite of the fact that the manorial rules do not apply in the context of Schedule 2(4), the notion that this particular
rule is still extant seems to have persisted amongst many landowners (or their legal advisors) as a powerful
conviction. It should be evident from the foregoing that this conviction has no basis in law.
[24]. Decision No 5 (Burton Heath) is listed above for the judgement in Re Burton Heath: Bellord v Colyer (1983), in
which the effects of a sporting lease on the status of land that is ‘waste land of a manor’ are considered.9 The
judgement is cited in support of the view that ‘the existence of a sporting tenancy over a waste is not only consistent

9

Re Burton Heath: Bellord v Colyer [1983] Lexis, Enggen Library, Cases, per Nourse J, at pp 7–8.
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with its character as parcel of the manor but also may be supportive of such status’. The relevant part of the
judgement is as follows:
Finally I must turn to the uncoloured land…this land, together with all the other land comprised in the register
unit except Hyford Cottage, has been the subject of a yearly tenancy of shooting rights in favour of a company
called East Burton Estate Limited ever since 1958. That tenancy is not referred to by the Commissioner in his
decision, but Mr Shillingford has told me that the tenancy agreement was before him at the hearing. He has also
told me that the shooting tenancy and its effect was the substantial basis of the Trustees' case in relation to the
uncoloured land. It therefore seems to me that I can take due cognisance of the shooting tenancy and that it
would be quite pointless for me to remit the case to the Commissioner for amendment in this respect. The
agreement is in what appears to me to be a familiar form. Not unnaturally, it imposes no obligation on the tenant
either to fence or to cultivate the land. It contains covenants by the tenant to exercise the sporting rights in a fair
and sportsmanlike manner; to preserve all game and, as far as possible, to prevent poaching and to warn off all
trespassers; to take all reasonable means to destroy vermin, and, in exercise of the shooting and sporting rights,
not to do or permit to be done any spoil, waste or damage whatever to the land. None of those covenants is such
as to impose upon the tenant any obligation to do something which is inconsistent with conditions (b) and (c).10
Furthermore it appears to me that the agreement, so far from being inconsistent with the land's remaining
manorial waste, is in reality consistent with that state. Waste land, particularly marshy land of the character
which some of this appears to be, will hold game much better than grassland and much better than most
cultivations of arable land. Further, the exercise of the shooting tenant's rights under an agreement of this kind
and his entry upon the land must, in the nature of things, be infrequent and spasmodic. In the result, I think it
would be impossible to say that the shooting lease had the effect for which the Trustees contend in relation to
the uncoloured land. I think that it would be impossible to say that the land did not remain both open and
uncultivated and also unoccupied. Accordingly, on the evidence it appears to me that conditions (b) and (c) are
satisfied in regard to that uncoloured area of land.

The implications of a sporting tenancy are said by Gadsden to be ‘in contradistinction’ to those of a lease of the land.
This is presumably intended to mean that the two forms of lease have opposite effects. In the light of the analysis
presented here, this statement cannot be true. The leasing of an area of land has no effect on, and is wholly
consistent with, its status as ‘waste land’. Similarly, the existence of a sporting lease is perfectly consistent with the
status of the land as either ‘waste land’ or ‘waste land of a manor’. Nor is there any reason to believe that land used
for sporting by the owner is, in this respect, any different in kind.

10

These two conditions relate to waste land of a manor as being: (b) open and uncultivated and (c) unoccupied.
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APPENDIX II

Schedule 2(4)

Waste land of a manor not registered as common land

(1) If a commons registration authority is satisfied that any land not registered as common land or as a town or village
green is land to which this paragraph applies, the authority shall, subject to this paragraph, register the land as common
land in its register of common land.

(2) This paragraph applies to land which at the time of the application under sub-paragraph (1) is waste land of a manor
and where, before the commencement of this paragraph—
(a) the land was provisionally registered as common land under section 4 of the 1965 Act;
(b) an objection was made in relation to the provisional registration; and
(c) the provisional registration was cancelled in the circumstances specified in sub-paragraph (3), (4) or (5).

(3) The circumstances in this sub-paragraph are that—
(a) the provisional registration was referred to a Commons Commissioner under section 5 of the 1965 Act;
(b) the Commissioner determined that, although the land had been waste land of a manor at some earlier time, it
was not such land at the time of the determination because it had ceased to be connected with the manor; and
(c) for that reason only the Commissioner refused to confirm the provisional registration.

(4) The circumstances in this sub-paragraph are that—
(a) the provisional registration was referred to a Commons Commissioner under section 5 of the 1965 Act;
(b) the Commissioner determined that the land was not subject to rights of common and for that reason refused
to confirm the provisional registration; and
(c) the Commissioner did not consider whether the land was waste land of a manor.

(5) The circumstances in this sub-paragraph are that the person on whose application the provisional registration was
made requested or agreed to its cancellation (whether before or after its referral to a Commons Commissioner).

(6) A commons registration authority may only register land under subparagraph (1) acting on—
(a) the application of any person made before such date as regulations may specify; or
(b) a proposal made and published by the authority before such date as regulations may specify.

[ix]
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Appendix 7

Appendix 8

Appendix 9

Note 4
For further details
of the requirements
of an application
refer to Schedule
4, paragraph 14
to the Commons
Registration
(England)
Regulations 2014.

4. Basis of application for correction and qualifying criteria
Tick one of the following boxes to indicate the purpose for which you are
applying under Schedule 2 of the Commons Act 2006.
To register land as a town or village green (paragraph 3):

C
Q

To register waste land of a manor as common land
(paragraph 4):

C

To register land as common land (paragraph 2):

To deregister common land as a town or village green
(paragraph 5):

Q

To deregister a building wrongly registered as common land
(paragraph 6):

0

To deregister any other land wrongly registered as common
land (paragraph 7):

S

To deregister a building wrongly registered as town or
village green (paragraph 8):
To deregister any other land wrongly registered as town or
village green (paragraph 9):
Please specify the register unit number(s) (if any) to which this application
relates:

Srci* hoot CcLoi%’\
FCCLc
Sccwz,s #-‘lj,o
SEo93 %2W Cmri
‘5cc
Note 5
Explain why the
land should be
registered or, as
the case may be,
deregistered.

CcLosCo
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PLPt.

5. Description of the reason for applying to correct the register:
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Note 8
List all supporting

documents
and maps
accompanying
the application,
includingifrelevant
any written
consents. This
will include a copy

8. Supporting documentation
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a
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t(0sTe

“

enactment referred
to in paragraphs
2(2)(b) or 3(2)
(a) of Schedule 2
to the Commons
Act 2006. There
is no need to
submit copies of
documents issued
by the registration
authority or to
which it was a party
but they should
still be listed. Use
a separate sheet if
necessary.

Note 9
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9. Any other information relating to the application

List any other
matters which

should be brought
to the attention
of the registration
authority (in
particular if a
person interested
in the land is
expected to
challenge the

application for

registration). Full
details should be
given here or on a
separate sheet if
necessary.
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These properties and rights are now vested in the Yorkshire Water

9. The plan on the said Conveyance dated the 9th day of June 1925 of
Stean Moor (Holding 1) shows fields numbered 769 and 770 at the north-west
corner of the moor as included in the moor. The Vendor admits and accepts that
these fields have never been in the ownership of his predecessors in title or
himself and the Purchaser shall accept that this plan is incorrect in this respect.

Authority. The Vendor does not have a copy of the plan annexed
to the Conveyance dated the 5th day of February 1897 and shall not
be required to provide a copy of this plan.

(Ii) The payment of Sop a year to the owner of Smdfold Farm for the
right to take water for Numbers I and 2 Smdfold Cottages.

10. The Vendor has granted Mrs. Elsie Merrington a tenancy of Number 2
Studfold Cottages (Holding 5) for 35 years from the 1st day of March 1978

The above-mentioned Deeds or copies thereof (except for the Leases
referred to in sub-clause (a)) will be produced at the sale or ean be inspected by
appointment at the offices of the Vendor’s Solicitors prior to the date of the sale
and the Purchaser, whether or not he inspects the same, shall be deemed to
purchase with full knowledge of their contents.

determinable by one month’s notice after her death at a rent of £1 a year. The
Purchaser shall on or before completion enter into a Deed of Covenant with
the Vendor in terms to he approved by the Vendor’s Solicitors whereby the
Purchaser shall covenant:

8. The property is also sold subject to all rights registered under the
Commons Registration Act 1965 and all other rights privileges wayleaves and
easements of light air drainage way water supply electricity supply telephone

(a) that he will permit the said Elsie Merrington to reside in and have
exclusive ocaipation of the said cottage for the remainder of her life
at a rent ofCl a year; and

tinuous namre hitherto used and enjoyed over or by the property whether public
or private and without any obligation on the Vendor to define the same.

(b) that in the event of the Purchaser selling or otherwise disposing of
the said cottage he will ensure that all subsequent owners thereof
enter into a covenant in similar terms,

wires and cables and other like privileges wayleaves and easements of a con—
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Appendix 10

Changes to legislation: There are currently no known outstanding effects
for the Inclosure Act 1845, Section 11. (See end of Document for details)

Inclosure Act 1845
1845 CHAPTER 118 8 and 9 Vict

11

Descriptions of land subject to be inclosed under this Act.
All such lands as are herein-after mentioned, (that is to say,) all lands subject to any
rights of common whatsoever, and whether such rights may be exercised or enjoyed
at all times, or may be exercised or enjoyed only during limited times, seasons, or
periods, or be subject to any suspension or restriction whatsoever in respect of the
time of the enjoyment thereof; all gated and stinted pastures in which the property of
the soil or of some part thereof is in the owners of the cattle gates or other gates or
stints, or any of them; and also all gated and stinted pastures in which no part of the
property of the soil is in the owners of the cattle gates or other gates or stints, or any
of them; all land held, occupied, or used in common, either at all times or during any
time or season, or periodically, and either for all purposes or for any limited purpose,
and whether the separate parcels of the several owners of the soil shall or shall not be
known by metes or bounds or otherwise distinguishable; all land in which the property
or right of or to the vesture or herbage, or any part thereof, during the whole or any
part of the year, or the property or right of or to the wood or underwood growing and
to grow thereon, is separated from the property of the soil; and all lot meadows and
other lands the occupation or enjoyment of the separate lots or parcels of which is
subject to interchange among the respective owners in any known course of rotation
or otherwise, shall be land subject to be inclosed under this Act.

2

Inclosure Act 1845 (c. 118)
Document Generated: 2017-10-02

Changes to legislation:
There are currently no known outstanding effects for the Inclosure Act 1845, Section 11.

Appendix 11
Initial equality impact assessment screening form

(As of October 2015 this form replaces ‘Record of decision not to carry out an EIA’)
This form records an equality screening process to determine the relevance of equality to
a proposal, and a decision whether or not a full EIA would be appropriate or
proportionate.
Directorate
BES
Service area
H&T
Proposal being screened
An application for the removal of an area of common
land at Stean.
Officer(s) carrying out screening
Jayne Applegarth
What are you proposing to do?
To remove the land as common land.
Why are you proposing this? What are the It is a statutory duty of the County Council as
desired outcomes?
Registration Authority under the Commons Act 2006
to consider the application submitted.
The land will be removed as common land.
Does the proposal involve a significant
A statutory duty to maintain the common land
commitment or removal of resources?
register.
Please give details.
Is there likely to be an adverse impact on people with any of the following protected
characteristics as defined by the Equality Act 2010, or NYCC’s additional agreed characteristics?
As part of this assessment, please consider the following questions:
• To what extent is this service used by particular groups of people with protected characteristics?
• Does the proposal relate to functions that previous consultation has identified as important?
• Do different groups have different needs or experiences in the area the proposal relates to?
If for any characteristic it is considered that there is likely to be a significant adverse impact or
you have ticked ‘Don’t know/no info available’, then a full EIA should be carried out where this is
proportionate. You are advised to speak to your Equality rep for advice if you are in any doubt.
Protected characteristic
Age
Disability
Sex (Gender)
Race
Sexual orientation
Gender reassignment
Religion or belief
Pregnancy or maternity
Marriage or civil partnership
NYCC additional characteristic
People in rural areas
People on a low income
Carer (unpaid family or friend)
Does the proposal relate to an area where
there are known inequalities/probable
impacts (e.g. disabled people’s access to
public transport)? Please give details.
Will the proposal have a significant effect
on how other organisations operate? (e.g.
partners, funding criteria, etc.). Do any of
these organisations support people with

Yes

No

ü
ü
ü
ü
ü
ü
ü
ü
ü
ü
ü
ü
No

No

Don’t know/No
info available

protected characteristics? Please explain
why you have reached this conclusion.
Decision (Please tick one option)

EIA not
relevant or
proportionate:

ü

Continue to full
EIA:

Reason for decision

The application has met the criteria contained in
the Commons Act 2006 and the Commons
Registration (England) Regulations 2014.

Signed (Assistant Director or equivalent)

Barrie Mason

Date

