ITEM 7(i)
North Yorkshire County Council
Planning and Regulatory Functions Sub-Committee
12 October 2018
Application To Correct The Register Of Common Land, Commons Act 2006, Part 1 –
Section 19, Application Reference Number Ca10 006, Land Forming Part Of Oxenber
(Otherwise Austwick Wood) (Cl84)
Report of the Corporate Director Business and Environmental Services
1.0

Purpose of Report

1.1

To report on an application (“the Application”) to correct an alleged mistake made
by the Commons Registration Authority (“CRA”) and seeking to remove from the
register the area of land identified on the plan at Appendix 1 (“the Application
Site”).

2.0

Legal Criteria

2.1

Under the provisions of the Commons Act 2006 (“the Act”) the County Council is a
CRA and so responsible for maintaining the Registers of Common Land and Town
and Village Greens for North Yorkshire. Part 1of the Commons Act 2006 took full
effect in North Yorkshire from 15 December 2014 and at the same time it became
effective in Cumbria.

2.2

Section 19 of the Act sets out that:(1)

A commons registration authority may amend its register of common land or
town or village greens for any purpose referred to in subsection (2).

(2)

Those purposes are (a) correcting a mistake made by the commons registration authority in
making or amending an entry in the register;
(b) correcting any other mistake, where the amendment would not affect (i)
the extent of any land registered as common land or as a town or
village green; or
(ii) what can be done by virtue of a right of common;
(c) removing a duplicate entry from the register;
(d) updating the details of any name or address referred to in an entry;
(e) updating any entry in the register relating to land registered as common
land or as a town or village green to take account of accretion or diluvion.

(3)

References in this section to a mistake include (a) a mistaken omission, and
(b) an unclear or ambiguous description, and it is immaterial for the purposes
of this section whether a mistake was made before or after the
commencement of this section.

(4)

An amendment may be made by a commons registration authority (a) on its own initiative; or
(b) on the application of any person.

NYCC – 12 October 2018 – Planning and Regulatory Functions Committee
CA10 006 – Oxenber/1

(5)

A mistake in a register may not be corrected under this section if the authority
considers that, by reason of reliance reasonably placed on the register by any
person or for any other reason, it would in all the circumstances be unfair to do
so.

(6)

Regulations may make further provision as to the criteria to be applied in
determining an application or proposal under this section.

(7)

The High Court may order a commons registration authority to amend its
register of common land or town or village greens if the High Court is satisfied
that (a) any entry in the register, or any information in an entry, was at any time
included in the register as a result of fraud; and
(b) it would be just to amend the register.

2.3

The official Explanatory Notes to the Act provide that in reference to section 19(2)(a)
a mistake made by a commons registration authority in making an entry may include
“where an error was made by the authority in transposing onto the register map, a
map supplied by an applicant for the provisional registration of common land..”

2.4

A CRA needs to be satisfied on the balance of probabilities that there was an
administrative error by a CRA for Section 19 paragraph 2(a) to apply. Any perceived
merits of whether or not the land concerned should be registered are not relevant.

3.0

Application Site

3.1

The Application Site is a triangular shaped strip of land forming the southernmost tip
of the property known as “Wood End Farm, Austwick”. Wood Lane, the nearest road,
is to the North east of the land. There is no direct road or track access to this land.
Appendix 2

3.2

The land is a small fraction (approximately 0.29 acres) of the land currently
registered as CL84 and known as Oxenber (approximately 90 acres).

4.0

Application

4.1

The Application was submitted on behalf of H. Edward Hird (“the Applicant”) by their
agent WBW Surveyors Ltd. The Application was signed by the Applicant on 8 March
2017 and received by the County Council on 9 March 2017. After a subsequent
exchange of correspondence between the agent and the CRA the Application was
accepted as being “duly made” on 22 June 2017.

4.2

A copy of the Application including supporting documentation comprises Appendix 3

5.0

Representations

5.1

In accordance with Regulation 21 of the Commons Registration (England)
Regulations 2014 (“the Regulations”) the County Council issuing public notices of
the application on the its website, on the application site and also by serving notices
on all relevant parties. The notices were issued on 12 July 2017, in accordance with
Regulation 21(5)(a) of the Regulations.

5.2

Five representations were received in response to the notices :-

5.3

Mr D S Mallalieu, an owner of common rights held in gross exercisable across CL84 ,
acknowledged receipt of the notice but made no further comment regarding the
Application Appendix 4.
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5.4

Austwick Parish Council acknowledged receipt but had no comments to make
Appendix 5.

5.5

Ingleborough Estate confirmed that the Trustees of Dr. J. A. Farrer’s
Discretionary Will Trust (the Ingleborough Estate), who are named in the register as
the owner of CL 84, has no objections to the application Appendix 6.

5.6

The Open Spaces Society consider that the Application does not demonstrate that a
mistake as required by Section 19(2)(a) was made by the CRA Appendix 7.

5.7

Mr S Byrne also suggested that the Application does not demonstrate that a mistake
was made as required by Section 19(2)(a) Appendix 8. Mr Byrne is on a list of
parties who have requested receiving notice of all applications submitted to the
County Council under Part 1 of the Act. This is something anyone is entitled to do
under the Regulations.

5.8

In accordance with the Regulations the Applicant was afforded the opportunity to
comment on the representations received and again in accordance with the Regulations
those comments were exchanged with those who made the representations. The
Applicant responded to the Open Spaces Society’s and Mr Byrne’s objections offering
further evidence that the criteria are met by the application Appendix 9.

5.9

Further representations from the Open Spaces Society and Mr Byrne were received
continuing to suggest the application should be rejected as it had not provided
evidence of a mistake. Appendix 10.

6.0

Assessment

6.1

Officers are satisfied that the Application meets the tests set out in Section 19
paragraph 2(a) of the Act for the reasons set out below:
(a)

The map relied on by the then CRA (the former West Riding County Council)
when first registering Oxenber was provided with the first application it received
to register common rights on Oxenber from Mrs B.A. Pritchard. The application
map was of poor quality and small scale. The WRCC application file (now held
by NYCC) contains no evidence that the CRA sought clarification on the exact
location of the intended boundary in the locality of the current Application Site
nor did it rely on any other wider information or references. Indeed the file
contains standard form CR2 recording that the provisional registration of the
land concerned occurred directly “in consequence of application No.229 made
17 October 1967 by Mrs Bell Annie Pritchard…” When the CRA created the
register map based on the original application plan it included the whole of the
applicant’s land when this was not shown on the original plan. The following
mistakes were made by the CRA;
(i)
the provisional map prepared did not faithfully reproduce the map
submitted by the applicant,
(ii)

no attempts were made to clarify whether the applicant’s intention was
that field 486 was to be wholly included, partially included or not included
at all. The most obvious error in transposing maps would be to either
include on a provisional register map something not included on an
applicant’s map or vice versa. What is at issue in this case is a matter of
transposition between such plans though here the issue is reliance on a
poor and unclear map without making further checks which is equally as
much a mistake.
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(b)

The question then arises as to what corrective action ought to be taken in light
of the error. In this case the Applicant has pointed to the land concerned being
in his family’s ownership since 1943 and suggesting in essence that simply for
that reason it cannot be common land. That in isolation is not a sustainable
argument – title to common land is often held in private ownership. However in
this case demonstrating that the land is not part of the Ingleborough Estate
does help go a significant way to demonstrating that on balance it will not have
been the intention of Mrs Pritchard to include the land concerned in what was
registered provisionally as common land.

(c)

The ownership section of the Register includes a final entry that the whole of
CL84 is owned by Ingelborough Estate. No challenges were raised to the
provisional entry which indicates that the general consensus was that whatever
was common was all situated on Estate land. On balance Mrs Pritchard did not
disagree otherwise she would have challenged the provisional ownership entry.

(d)

Contrary to the view expressed by the Open Spaces Society it is officer’s
opinion that the boundary line edged red on the application submitted by Mrs
Pritchard was far from clear about whether or not the plantation concerned was
intended to be included or not. The red line not only cuts across the middle of
field 486 but also cuts across the thick boundary line in other places on the
plan. The original copy of the plan will be available for Members to view at the
meeting.

(e)

The Open Spaces Society and Mr Byrne suggest the application should have
been made under Schedule 2 paragraph 7 which provides for correction of the
Commons Register by removing land “wrongly registered as common land”.
This provision is intended to cover situations where it can be demonstrated it
was in principle wrong that the land concerned should have been registered at
all rather than demonstrating an administrative error took place. However Defra
Guidance to CRAs states that; “In some cases, an error may meet the criteria
under Section 19 and Schedule 2”. Clearly the guidance anticipates at times it
is something of a grey area in determining whether a scenario fits one bill or the
other.

(f)

The suggestion that the application should be refused because it would be
unfair on the other original applicants who had registered common rights
exercisable across CL84 is unfounded. The CRA has received no objections
from any right holders or the owner of the rest of the common land to the
proposed removal of this land from the common land register. There is no
indication of any interested party alleging that unfairness would arise from
approving the Application.

(g)

Further the Application Site as shown in the site photographs, is enclosed,
dense woodland which would make exercising common grazing rights
impractical. Whilst in isolation this is technically an issue of little weight it does
add further to the argument that it will not have been intended that the area be
registered as common land by Mrs Pritchard. Appendix 2

7.0

Financial Implications

7.1

There are no financial implications for the County Council in respect of this
Application to correct a mistake by the Commons Registration Authority.
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8.0

Legal Implications

8.1

The mechanism for challenge by an aggrieved party to any decision reached by the
County Council in this matter would be by Judicial Review.

9.0

Equalities Implications

9.1

Consideration has been given to the potential for any adverse equality impacts
arising from the recommendation and an Equality Impact Assessment screening form
is attached at Appendix 11.

10.0

Conclusion

10.1

It is your officer’s view that on the balance of probabilities, and for the reasons set out
in this report, the legal tests as set out in Section 19(2)(a) of the Act are met by the
Application.

11.0

Recommendation

11.1

The application is approved on the grounds set out in this report.

DAVID BOWE
Corporate Director Business & Environmental Services
Author of Report: Jayne Applegarth
Background Documents: Application case file held in Network Information and Compliance Business & Environmental Services
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COMMONS ACT 2006
CA10 APPLICATION TO CORRECT THE REGISTER
LAND AT OXENBER, AUSTWICK – CA10 006
LOCATION PLAN

Appendix 1

Appendix 2

Oxenber, Austwick – CL84 Approximate application site shown edged red

Enlargement of application site
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List all supporting
consents,
documents
and maps
accompanying
the application,
including evidence
of the mistake in
the register. There
is no need to
submit copies of
documents issued
by the registration
authority or to
which it was a party
but they should
still be listed. Use
a separate sheet if
necessary.

Note?

List any other
matters which
should be brought
to the attention
of the registration
authority (in
particular if a
person interested
in the land is
expected to
challenge the
application for
registration). Full
details should be
given here or on a
separate sheet if
necessary.

6. Supporting documentation
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AGREEMENT

OF

TENANCY

AN AGREEMENT made the

Parties.
of

day

One thousand nine hundred and
BETWEEN

MRS. E. HEWITT of

Austwick, Near Lancaster

(hereinafter called “The Landlord”, which expression shall, where the context admits, include
his successors and assigns) of the one part and

MR. E. HIRD of Wood End Farm, Austwick, Near Lancaster

(hereinafter called “The Tenant”, which expression shall, where the context admits, include
the persons deriving title under him) of the other part.
•j
WHEREBY IT IS AGREED AND DECLARED as follows:—

Premises
Teem and

1. The Landlord agrees to let, and the Tenant agrees to take as tenant from year to year ALL
THAT Holding, Cottages and Land known as
■'WOO'D

£f

v

()\A£rfvO\C\{ ,
containing

80.460

situate in the Parishes) of
in the Comity of

NORTH YORKSHIRE
acres or thereabouts

described more particularly in the First Schedule hereto and edged Red on the Plan
attached (hereinafter called “The Holding”) EXCEPT AND RESERVING as set out
in the Second Schedule hereto FROM the
6th.
day of APRIL

One thousand nine hundred and
EIGHTY
until determined by either
the Landlord or the Tenant on the
5th.
day of APRIL
in any year by twelve months’ notice in writing at the yearly rent of One thousand,
.
four hundred pounds
{t/ kf-G 0
) payable in equal half-yearly payments on the
6th.
day of
APRIL
and the
6th.
day of
OCTOBER
the first payment being due on the
6th.
day of

OCTOBER 1980

provided that the said rent shall be due and payable in advance if so demanded.
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Marginal

Notes.
Repair
Compe

18. The marginal notes hereto shall not affect the construction of this Agreement and reference
to the Agriculture Act, 1947, and the 1948 Act shall include references to any statutory
modification or re-enactment thereof for the time being in force.

sation.

THE FIRST SCHEDULE BEFORE REFERRED TO
EDITION

ORDNANCE SHEETS:
Parish

O.S.

Redundi
Fixed
Equipmc

Description

Enclosure

Acreage

NUMBER

572
571
568
569
566
563
561
565
564
560
559
492
490
494
498
493
487
554
557
567

486
491

5.834
2.314
7.547
12.668

1.607
2.087
5.179
2.052
1.232
2.088
3.190
8.896
7.937
4.840
1.992
2.726
3.982
1.298
1.883 estim;
.218
.290
.600 estim:

(part)

^
(part)

Recover}!
Sums Du
80.460
Record oi
Conditior
Carried Forward:—

8

Q-U.

DATED

1991

MRS E HIRD
to
MR & MRS H E HIRD

CONVEYANCE
of a freehold property known
as Wood End Farm Austwick
North Yorkshire

WE/I HERESY CERTIFY THAT THIS IS A TRUE
AMO COMlj’LETE COPY OF THE ORIGINAL

DATED

(3, s. IS

SOLICITOR, SETTLE

CHARLESWORTH
WOOD & BROWN
S O 1 I C IT O R S
P.O. BOX 2, 23 OTLEY STREET
SKIPTON, NORTH YORKSHIRE, BD23 1DY
TEL 0756 793333
FAX 0756 794434

a i.y r- -i
^
Ij

'{4. AUG.

1931

FINANCE ACT ’.931

THIS

f?,.: ?

/r,

cU!i

|

CONVEYANCE is mad# the

daj

ifti

One thousand nine hundred and ninety one BETWEEN 1
Garden Cottage Austwick North Yorkshire (hereinafte"

"the

Vendor") of the one part and HENRY EDWAMpff^HpS|nc
(his wife)

both of Wood End Farm AustwigHbfc^Spai

3IRD

i%i fter

together called "the Purchasers") of tf^gg9^Qypai ■J4 .

;.,r

(1) The Vendor is seised of the property hereinafter
and intended to be hereby conveyed foi

%

possession subject as hereinafter men1’.V'V
from incumbrances
(2) The Vendor has not given or made
conveyance in respect of a legal

IS) us
estaji^VIl f
1

aid

property or any part thereof
(3) The Vendor has agreed with the Purchasers' for thfj
them of the said property at the price of Seventy eight thousand
eight hundred and twelve pounds and fifty pence (£78,812.50)
NOW THIS DEED WITNESSETH as follows:
1.

IN pursuance of the said agreement and in consideration of

the sum of Seventy eight thousand eight hundred and twelve pounds
and fifty pence now paid by the Purchasers out of moneys
belonging to them on a joint account to the Vendor
whereof the Vendor hereby acknowledges)

(the receipt

the Vendor as Beneficial

Owner hereby conveys unto the Purchasers ALL THAT freehold
property known as Wood End Farm Austwick aforesaid comprising the
farmhouse and outbuildings used therewith and the fields more
particularly specified in the schedule hereto ALL WHICH property
is for the purpose of identification shown edged red on the plan
attached hereto TO HOLD the same unto the Purchasers in fee
simple as joint tenants SUBJECT nevertheless to the exceptions
and reservations to the Lord of the Manor of Austwick and the
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Lord of the Manor of Newby and the Lady of the Manor of Lawkland
with Feizor of all mines and minerals with power of working and
getting the same and of the timber on and sporting rights over
the moors and commons of the said Manor and such other rights and
*

manorial incidents as are reserved and saved by the 12th Schedule
to the Law of Property Act 1922 and to all rights (if any) vested
in the National Coal Board by virtue of the Coal Act 1938 and the
Coal Industry Nationalisation Act 1946 and subject also to and
with the benefit of all rights of way liabilities easements and
wayleaves as at present ex isting
2.

THE Purchasers shall hold the property hereby conveyed Upon

trust to sell the same and to stand possessed of the net proceeds
of sale (after payment of expenses)

and of the net rents and

profits until sale (after payment of rates taxes costs of
insurance repairs and other outgoings) Upon trust for themselves
as joint tenants beneficially
3.

THE Trustees for the time being of this Deed shall have the

same full and unrestricted powers to mortgage charge lease or
otherwise to dispose of or deal with the said property or any
part thereof for full consideration in all respects as if they
were the absolute owners thereof
IN WITNESS whereof the said parties hereto have signed this
Instrument as their Deed the day and year first hereinbefore
mentioned in the presence of the persons mentioned below
THE SCHEDULE above referred to
No on 0 S Map
C 486
487
490
492
493
494
498

Area
.290
3.982
7.957
8.896
2.726
4.840
1.992

r. )OGr>
Hr---- ---- ------------------------------------- ----------

THE PERMISSION OF THE CONTROLLER OF H M S 0
CROWN COPYRIGHT RESERVED LICENCE No ES 756687

ORDNANCE SURVEY SHEETS

HOGGARTM
'
V
........... .. ' "" CHARTEHED surveyors \
s LAND AGENTS & VALUERS
“t*r -

JUSTDI^K

REPRODUCED FROM THE ORDNANCE SURVEY MAP WITH

1 flSHERl

-

£AXD. FAUN ,

rni IMTY ^FRIF^- _________
* . -• r\

r\nr\

m ATir\M Al

nPIH

_
S X-D

1:2500 NATIONAL GRID: ----------- -- ------------------------------ -----

52. KIRKLAND. KENDAL. CUMBRIA. LA9 SAP

GRID REF: . -57-!
SCALE-

}

DATE'

yUkjtL.

:

/O.S&CZ

DRAWING NO:

TELEPHONE: KENDAL (0539) 722592

J^l
—
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Upi-^^sX

US bljKf
<¥,
©

tH

- day

is made
------—
Bjv// ^ ^ine hundred andr-fot'ty eight
I/"" J
mrnm

V

BETWEEN

One thousand

flTN

ALICE HIRD formerly of Pantfield

;Austwick in the West Riding of the County of York now of Fleet House Wharfe
l

Austwick aforesaid Widow and WILLIAM HIRD of Pantfield Austwick aforesaid
Retired Farmer (hereinafter called "the Vendors") of the one part and WILLIAM
HIRD of Wood End Farm Austwick aforesaid Farmer (hereinafter called "the
.’Purchaser") of the other part---------—^----------------- ------------------------------------- ———
W H E R E A S i-

W
\-

;1.

_

' :v ■

The Vendors are seised of the property hereinafter described in fee simple

M

'

'

.

'

;| in possession subject as hereinafter appearing but otherwise free from
ii"

-

J

.

i, Incumbrances upon trust to sell the same.------------------------------------------------------ ---------I;2.

The Vendors in exercise of the said trust for sale have agreed with the

1 Purchaser"for the sale to him subject as aforesaid but otherwise free from
lincumbrances of the fee simple in possession of the said property at the price
iiof Three thousand three hundred and ninety five pounds.---------------------- ----- ;----------NOW THIS DEED Y/ I T N E S S E T H

that in pursuance of the said agreement and

•in consideration of the sum of THREE THOUSAND THREE HUNDRED AND NINETY FIVE

' ■ ’ il

--------- :---- ;------------------------ ----:-----

S
■f

• jPOUNDS paid by the Purchaser to the Vendors (the receipt whereof the Vendors
•'-tt.jiMi ....... ..

~

.

if-

■

hereby acknowl'jdge; tne vencois Aa TRUSTEES hereby convey unto the Purchaser
j^FIRST ALL THAT freehold farm with the messuage tenement or farmhouse barns
.

■

i,

stables out offices closes or parcels Of land belonging to or held therev/ith
called or known as Wood End situate In the-Township of Austv/ick aforesaid and
containing" an area of (§|>^02pacres or thereabouts (formerly customary freehold
property of the Manor of Austwick aforesaid) and with the several numbers
descriptions and quantities more particularly set forth In the First Schedule
■ hereunder written AND ALSO ALL THOSE Twenty two sheep gaits on Ingleborough
eighteen sheep gaits on Moughton and nineteen sheep gaits on{oxenber^btherwlse
Austwick Wood all near Austwick aforesaid and all dales and appurtenances
whatsoever to the said property belonging all which said property is now in
’ the occupation of the Purchaser SECONDLY ALL THAT freehold close of land
‘situate in the Township of Austwick aforesaid known as Whltbeck Field numbered
: 554 on the Ordnance Survey Map for the District (formerly customary freehold
I -Zfi

!; property of the said Manor of Austwick aforesaid) and containing by------------------^admeasurement 1.298 acres or thereabouts and numbered 568 on the Tithe Map for
V :

ithe Parish of Austwick aforesaid containing according to the Reference Books thereto an area of one acre and one rood or thereabouts and now in the —•—
occupation of the Purchaser THIRDLY ALL THAT freehold close of land situate at

I *
* cei-*

♦

•jucivt*’ ■&&+(£ l

Ordnance Survey Map for the District and containing by admeasurement 2.087

X'&t

1?

acres or thereabouts and numbered 364 on the Tithe Map for the Parish of

i

Austwick aforesaid containing according to the Reference Books thereto an area

9 3

I

of one acre three roods and twenty four perches or thereabouts and now in the
i

i

: occupation of the Purchaser AND FOURTHLY ALL TEAT freehold close of land
■' situate at Wharfe near Austwick aforesaid known as Birkrigg numbered 559 on
: the Ordnance Survey Map for that Township and containing by admeasurement

M ‘
.

3.190 acres or thereabouts and numbered 371 on the .Tithe Map for the Parish
of Austwick containing according to the Reference Books thereto an area of
!! three acres and twelve perches or thereabouts and now in the occupation of the
| Purchaser ALL which said properties first secondly thirdly and fourthly--------t hereinbefore described are for purposes of identification only and hot of
M limitation more particularly delineated on the plan annexed hereto and thereon
surrounded by a red llne^TO HOLD the said properties first secondly thirdly
and fourthly hereinbefore described UNTO the Purchaser in fee simple subject •
;| nevertheless to the exceptions and reservations to the Lord of the Manor of
' Austwick aforesaid of all mines and minerals with power of working and getting
‘!

:j

the same* and of the timber on and the sporting rights over the moors and

I commons of the said Manor and such other rights and manorial incidents as were
’

; reserved and saved to the said Lord by the Twelfth Schedule^ to the Law of
;j Property Act 1922 which said exceptions and reservations are more particularly
1 described in the Agreements specified in the Second Schedule hereto.-----------------' IN WITNESS whereof the parties hereto have hereunto set their hands and seals
1 the day and year first above written.-----------------------------------------------------------------------THE FIRST SCHEDULE above referred to.
! 1. Description baaed on the Tithe Commutation Map for the Township of Austwick
f

- '

' No. on Tithe Map.
;!

-

Description

A.

Quantity
R.

P.

5.

1.

20.

Razors

2.

2.

. 10.

Wood Close Meadow

7. _

3.

16.

12.

2.

35.

Wood Close Pasture

8.

0.

0.

361

Copy

2.

0.

22.

362

Homestead

372

Selleth Bottom and Birkrigg
Pasture

373

Birkrigg

343

Gill

■

■

;

•i

354 .

^ "’

353
!i

357

,
-

'

: \

•

.

'
,

■358

374
:

’

,363

Cow Pasture

Birkrigg Meadow

.
'

‘

V

2.
'

^ 41^0-7u Bo'j'im-

Whitelands
carried forward

V.

11.

*

'Z'SL

V

35.

*

5.

7.

o’.

1.

3.

6.

59.

1.

39.

l:im $ s

Wharfe near Austwick aforesaid known as Great Whitelands numbered 565 on the

17. *-

Appendix 4

Appendix 5

Appendix 6

Appendix 7

because it might have been granted under another provision (and there is of course
the matter of a fee for a para.7 application).
There is an additional ground for refusal. S.19(5) provides that: "A mistake in a
register may not be corrected under this section if the authority considers that, by
reason of reliance reasonably placed on the register by any person or for any other
reason, it would in all the circumstances be unfair to do so." We have seen only one
original application for registration of CL84 under the 1965 Act. We understand from
Chris that there were further original applications which also called for the
registration of CL84, and which themselves included a map of the common.
In general terms, and leaving aside the arguments in relation to CL84, it may be
possible to show that the commons registration authority made a mistake in giving
effect to the first original application for registration which caused the common to be
provisional registered. For example, the first original application for registration of
the common did not include parcel A, the Commons Registration Authority
mistakenly included parcel A in the provisional registration, but a subsequent original
application did include parcel A. In such a case, the registration authority
undoubtedly made a mistake in including parcel A in the initial provisional
registration, but the mistake was vindicated by the subsequent application.
In such circumstances, we would say that, on the face of it, a s.19 application to
remove parcel A would correctly show a technical mistake made by the Commons
Registration Authority, but the application should not be granted, because it would
(for the purposes of s.19(5)) be unfair to the subsequent original applicants, and the
commoners and public generally, to suffer the removal of that parcel when there was
no overall flaw in the 1965 act process, the land was properly provisionally
registered, and the provisional registration of parcel A was in play (and open to
objection) in the usual way. No prejudice was caused to any person by the technical
mistake, and it would be unfair to those who subsequently and properly relied on
what was provisionally registered, and to the public, to correct the 'mistake'.
In the present case, we have not been shown any other 1965 Act applications to
register CL84, and we do not know whether any such applications did seek to
register the current application land. If they did, it will be necessary to consider
whether, even if it could be argued that the Commons Registration Authority made a
mistake in giving effect to the map on which it originally acted in provisionally
registering the common (and we have seen no evidence that it did), the authority
would subsequently have had cause to provisionally register the current application
land based on any other original application map (for example, because that map
was more detailed, more precise, drawn at a larger scale, etc.) — regardless of
whether the map correctly reflected the extent of the common. If so, then the current
application land was, looking at the overall 1965 Act process in the round, properly
provisionally registered, and in play should anyone wish to object to it within the
prescribed period under that Act. It would now be unfair to the commoners generally
to deregister the current application land, because it was the intention of other
original applicants for registration that the current application land should be
provisionally registered, and there was no failure of the prescribed process overall
(the initial mistake, if one was made, was, in effect self-rectifying).
Indeed, we would go further, and say that, even where subsequent original
applications did not adduce a map, but relied upon what had been provisionally
registered by the commons registration authority, so as to include the current
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Appendix 9
The two objections received seem to be based upon the same premise, that the
submission should not have been made under Section 19 (2) of the 2006 act.
Which form seems to me to be not the main issue, to me the question is: ‘is
this land common land or not?’
The evidence I have provided shows that the said plantation has always been in
private ownership. Before my family bought the said parcel of land including the
plantation known as Wood close, it was owned by a late Riche Clapham (rice paper
map copied from the tithe survey) This was in the 1940’s when my grandparents
purchased Wood End Farm and other parcels of land. My father took over the farm in
1946 until his untimely death in 1958, it then passed to my mother, and I took it over
as tenant 1968.1 bought the farm in 1991. (see attached HM Land Registry
NYK109159 document)
If this plantation is, as been suggested common land and part of Oxenber
Wood then it would come under the ownership of the Lord of the Manor, in this case
the Fairer family at the Inglebourgh Estate, Clapham. This clearly is not the case from
the evidence provided.
Clearly the main aim of the Commons Registration Act 1965 was to get a
register of the number of gaits (grazing rights) held by individuals on the common
lands of the country, and a map showing the common and an indication of its
boundaries without any accuracy was, in Mrs Pritchard’s case, the only one provided
along with her registration form on Oxenber Wood.
To say that this problem should have been sorted out and rectified in 1970 is a
simplistic statement. We as commoners have used the register of gaits on numerous
occasions over the years to sort out different problems and to assist in dividing costs
and some income. It was not until June of this year that I knew this map existed.
This was a far different tool when it was first set up in 1965. The RPA now
use the whole register as a factual document when clearly this map is not a factual
representation of Oxenber Wood and is the only map held along with the registration
documents by the CRA for this common.
If an acetate of a land registry map was laid over Mrs Pritchard’s map it would
show that the red line not only adds areas to the common but also leaves out many
areas that are within the common. In the same vein the oval area of land in the south
west of Oxenber is in private ownership belonging to Rawlinshaw Farm and should
have been excluded.
Is it not the case that an inaccurate map was submitted by Mrs Belle Anne
Pritchard in 1967 and accepted by and used for reference by the CRA? All the parties
involved with the original application are now deceased, so too I would imagine are
the ones involved the 1967 West Ridding County Council Commons Registration
Department. So we cannot ask them what went wrong. What we can do is to correct a
genuine mistake made by someone, whoever that person/persons may be. In any
event, we do now need to have an accurate map showing the true boundary and
agreed by the CRA. The RPA digital map for Oxenber would be a good starting point.
From what I have set out above it shows that there is a possibility that the fault
may lie on all sides, including my widowed mother with five children in 1968/70 for
not checking all the registrations.
Therefore the application under Section 19 (2) of the 2006 Act should stand.
Edward Hird
11th January 2018
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Appendix 10

APPENDIX 11
Initial equality impact assessment screening form

(As of October 2015 this form replaces ‘Record of decision not to carry out an EIA’)
This form records an equality screening process to determine the relevance of equality to
a proposal, and a decision whether or not a full EIA would be appropriate or
proportionate.
Directorate
BES
Service area
H&T
Proposal being screened
An application for the removal of an area of common
land at Oxenber, Austwick.
Officer(s) carrying out screening
Jayne Applegarth
What are you proposing to do?
To remove the land as common land.
Why are you proposing this? What are the It is a statutory duty of the County Council as
desired outcomes?
Registration Authority under the Commons Act 2006
to consider the application submitted.
The land will be removed as common land.
Does the proposal involve a significant
A statutory duty to maintain the common land
commitment or removal of resources?
register.
Please give details.
Is there likely to be an adverse impact on people with any of the following protected
characteristics as defined by the Equality Act 2010, or NYCC’s additional agreed characteristics?
As part of this assessment, please consider the following questions:
• To what extent is this service used by particular groups of people with protected characteristics?
• Does the proposal relate to functions that previous consultation has identified as important?
• Do different groups have different needs or experiences in the area the proposal relates to?
If for any characteristic it is considered that there is likely to be a significant adverse impact or
you have ticked ‘Don’t know/no info available’, then a full EIA should be carried out where this is
proportionate. You are advised to speak to your Equality rep for advice if you are in any doubt.
Protected characteristic
Age
Disability
Sex (Gender)
Race
Sexual orientation
Gender reassignment
Religion or belief
Pregnancy or maternity
Marriage or civil partnership
NYCC additional characteristic
People in rural areas
People on a low income
Carer (unpaid family or friend)
Does the proposal relate to an area where
there are known inequalities/probable
impacts (e.g. disabled people’s access to
public transport)? Please give details.
Will the proposal have a significant effect
on how other organisations operate? (e.g.
partners, funding criteria, etc.). Do any of
these organisations support people with
protected characteristics? Please explain

Yes

No













No

No

Don’t know/No
info available

why you have reached this conclusion.
Decision (Please tick one option)

EIA not
relevant or
proportionate:



Continue to full
EIA:

Reason for decision

The application has met the criteria contained in
the Commons Act 2006 and the Commons
Registration (England) Regulations 2014.

Signed (Assistant Director or equivalent)

Barrie Mason

Date

