ITEM 8(i)
North Yorkshire County Council
Planning and Regulatory Functions Sub-Committee
12 October 2018
Land between Westway and Ryefield Road,
Eastfield, Scarborough
Application to Register Land as a Town or Village Green
Report of the Corporate Director Business and Environmental Services
1.0

Purpose of Report

1.1

To report on an application (“the Application”) for the registration of two areas of
land at Eastfield, Scarborough identified on the plan at Appendix 1 (“the
Application Site”) as a Town or Village Green.

2.0

Legal Criteria

2.1

Under the provisions of the Commons Act 2006 (“the Act”) the County Council is a
Commons Registration Authority and so responsible for maintaining the Register of
Town and Village Greens for North Yorkshire.

2.2

Section 15(1) of the Act sets out that:
Any person may apply to the Commons Registration Authority to register land to
which this Part applies as a town or village green in a case where subsection (2), (3)
or (4) applies

2.3

Section 15(2) of the Act provides for land to be registered as a town or village green
where it is shown that:(a) a significant number of the inhabitants of a locality, or of any neighbourhood
within a locality, have indulged as of right in lawful sports and pastimes on the
land for a period of at least 20 years
and
(b) they continue to do so at the time of the application

2.4

A Commons Registration Authority needs to be satisfied on the balance of
probabilities that all the elements of section 15(2) have been demonstrated to have
been met by an application relying on that provision for it to be approved. The onus
of proof rests with an applicant.

3.0

Application Site

3.1

The Application Site is shown hatched on the plan at Appendix 1.

3.2

The Application Site is two pieces of irregular shaped land which fall between
Westway and Ryefield Road, they are both areas of grassland. Both pieces of land
are separated by a footpath leading from Westway to Ryefield Road. The footpath is
not publically maintainable. The overall area of the two parcels of land comprising
the site is approximately 0.33 hectares.
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4.0

Application

4.1

The Application submitted by Eastfield Parish Council (“the Applicant”) was received
by the County Council on 1 November 2010 and was accepted as “duly made” on 15
December 2010 after it had used the opportunity to take corrective action by making
minor amendments to the application. This is something that the relevant Regulations
allow. The Application relies on the criteria contained in section 15(2) of the Act as
having been met.

4.2

Submitted with the Application were 12 letters of support by Eastfield residents giving
reasons why they feel the Application should be upheld.

4.3

A full copy of the Application comprises Appendix 2.

4.4

Your officers regret the delay there has been seeking a determination of this
application which has been caused in part by waiting for court decisions and by staff
changes and other administrative reorganisation at the County Council.

5.0

Objections

5.1

The objection from Scarborough Borough Council (SBC) relies largely on the legal
point that use of the Application Site has been “by right” and not “as of right” and so
the test set out in section 15(2)(a) has not been met as any use relied on to accord
with that provision must have been a use “as of right”.

5.2

SBC’s case is that the public already had a right to use the Application Site and so
any use which took place was “by right”. The Application Site, which forms part of the
Eastfield housing estate, is currently maintained by the Borough Council as open
space and that the Application Site is surrounded by what was, originally housing
owned by the Borough Council. The Borough Council purchased the Application Site
as part of a larger parcel of land under its Housing Act powers and in exercise of
those powers it was permitted to provide open space.

5.3

Scarborough Borough Council no longer owns the housing and whilst some of the
properties have been sold into private ownership the remainder of the properties
were transferred to a registered provider of social housing on 15 December 2003.

5.4

Although the properties on the estate have been sold off Scarborough Borough
Council has retained ownership of the Application Site.

5.5

The County Council followed due procedure by offering the Applicant the opportunity
to comment on the objections.

5.6

The Applicant pointed out that previous applications by it to register similar land Town
or Village Green (TVG) were successful with no objection lodged against them and
that the application which is the subject of this report is no different.

5.7

Full copies of the representations received from both parties are contained in the
background documents.

6.0

Assessment

6.1

The decision made by the Supreme Court in the case of R(on the application of
Barkas) v North Yorkshire County Council (2014) UKSC 31 is key in determining this
application.
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6.2

In line with Commons Registration Authorities across the country the County Council
put on hold decisions on TVG applications affecting publicly owned land pending a
decision by the courts of the Barkas case. It proceeded to the highest court in the
land.

6.3

The Supreme Court determined that where land is used by the public in exercise of a
statutory right to do so then that use is “by right”. Lord Neuberger described such use
to be the antithesis of a use “as of right”.

6.4

In this case the land is owned by Scarborough Borough Council and must have been
acquired in exercise of a statutory power. Unfortunately the Borough Council has
been unable to trace documentation recording its purchase of the land but it is fair
and appropriate to adopt a legal presumption that it will have been purchased in
exercise of powers contained in the Housing Acts (to build the housing that was
subsequently constructed) and that in turn the open areas that are now the subject of
this report were provided as either recreational land or open space under those Acts
– most likely the latter. This is the approach that was adopted by leading barrister
Vivian Chapman Q.C in considering the application which was the subject of Barkas.
Whether it was provided as recreational land or open space the public will have had a
right to access the lands concerned.

6.5.

Consequently any public use of the land must have been “by right” and not “as of
right” as is required by the Act and consequently the application should be refused.

6.6.

As the above point is so fundamental it is not necessary to occupy the committee
with assessment of those other evidential matters that can commonly be relevant to
such applications where they affect land held by private owners.

6.7

It is correct, as the Parish Council has pointed out, that a previous application to
register similar types of areas was approved by the County Council. However the
legal position at that time was different in that Barkas did not exist as a legal
precedent. Indeed somewhat unusually as part of its decision on Barkas the
Supreme Court overturned a previously leading judgement of the House of Lords on
the issue. Further no objection was raised to that previous application by SBC or
anybody else. The County Council’s duty was to determine the application based on
the law and the evidence before it at that time.

7.0

Decision Making

7.1

The decision whether or not to approve the Application rests with the County Council
in its role as a Commons Registration Authority. In doing so it must act impartially
and fairly.

7.2

It is not relevant to consider the merits or otherwise of the land being, or not being,
registered. Consequently, any representation that other open space does not exist
locally is immaterial and should be ignored. The County Council must direct itself
only to whether or not all the relevant criteria set out in section 15 have been met.

8.0

Financial Implications

8.1

There are no financial implications to Council in respect of the Application to refuse
the creation of a new village green.

9.0

Legal Implications

9.1

The mechanism for challenge by an aggrieved party of any decision covered by this
report would be Judicial Review.
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10.0

Equalities Implications

10.1

Consideration has been given to the potential for any adverse equality impacts
arising from the recommendation and an Equality Impact Assessment screening form
is attached at Appendix 3.

11.0

Conclusions

11.1

Given that any public use of the Application Land will have been “by right” rather than
“as of right” the application should be refused.

12.0

Recommendation

12.1

That the Committee resolves to refuse the Application on the grounds that it is not
satisfied that all the relevant criteria of section 15(2) of the Act are evidenced by
the application for the reasons set out in this report.

DAVID BOWE
Corporate Director Business & Environmental Services
Author of Report: Jayne Applegarth
Background Documents:

Application case file held in County Searches Information Business & Environmental Services
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APPENDIX 1

Appendix 2

4. Basis of application for registration and qualifying criteria
Note 4
For further advice on
the criteria and
qualifying dates for
registration please see
section 4 of the
Guidance Notes.

If you are the landowner and are seeking voluntarily to register your land
please tick this box and move to question 5.
Application made under section 15(8):

D

If the application is made under section 15(1) of the Act, please tick one of
the following boxes to indicate which particular subsection and qualifying
criterion applies to the case.

Section 15(2) applies:
* Section 15(6)
enables any period of
statutory closure
where access to the
land is denied to be
disregarded in
determining the 20
year period.

Section 15(3) applies:

D

Section 15(4) applies:

D

If section 15(3) or (4) applies please indicate the date on which you consider
that use as of right ended.

If section 15(6)* applies please indicate the period of statutory closure (if
any) which needs to be disregarded.

5. Description and particulars of the area of land in respect of which
application for registration is made
Note 5
The accompanying
map must be at a
scale of at least
1:2,500 and show the
land by distinciive
colouring to enable to
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it to be clearly
identified.

Location:
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* Only complete if the
land is already
registered as common
land.

Note 6
It may be possible to
indicate the locality of
the green by reference
to an administrative
area, such as a parish
or electoral ward, or
other area sufficiently
defined by name (such
as a village or street) .
If this is not possible a
map should be
provided on which a
locality or
neighbourhood is
marked clearly.
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Shown in colour on the map which is marked and attached to the statutory
declaration.
Common land register unit number (if relevant) *

1
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6. Locality or neighbourhood within a locality in respect of which the
application is made
Please show the locality or neighbourhood within the locality to which the
claimed green relates, either by writing the administrative area or
geographical area by name below, or by attaching a map on which the area is
clearly marked:
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7. Justification for application to register the land as a town or "II
green
VI age

Note 7
Applicants should
provide a summary of
the case for
registration here and
enclose a separate fufl
statement and all other
evidence including any
wnness statements in
support of the
application.
This information is not
needed if a landowner
is applying to register
the land as a green
under section 15(8).
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Note 8
Please use a separate
sheet ff necessary.

8. Name and address of every person whom the applicant believes to be
an owner, lessee, tenant or occupier of any part of the land claimed to
be a town or village green

Where relevant include
reference to UtJe
numbers in the register
of title held by the
Land Registry.
If no one has been

identifiedin this
sectionyou should
write "none"
This information is not
needed if a landowner
is applying to register
the land as a green
under section 15(8).

9. Voluntary registration - declarations of consent from 'relevant
leaseholder', and of the proprietor of any 'relevant charge' over the land
Note 9
List afJ such
declarations that
accompany the
application. If none is
required, write "none".
This information is not
needed it en
application is being
made to register the
land as a green under
section 15(1).

10. Supporting documentation
Note 10

Ust ou supporting
documents and maps
accompanying the
application. If none,
write "none"
Please use 8 separate
sheet if necessary.
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Statutory Declaration In Support
To be made by the applicant, or by one of the applicants, or by his or
their solicitor, or, if the applicant is a body corporate or unincorporate,
by its solicitor, or by the person who signed the application.

Insert full name
(and address if not
given in the
application form).
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Delete and adapt
as necessary.

solemnly and sincerely declare as foJlows: 
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I am ((the person (one oHhe persons) who (has) (havo~ signed
the foregoing application)) ((tho solicitor to (the applieant)
one at tAe
applicants)).

e

Insert name if
Applicable
3

2. The facts set out in the application form are to the best of my
knowledge and belief fully and truly stated and I am not aware of any
other fact which should be brought to the attention of the registration
authority as likely to affect its decision on this application, nor of any
document relating to the matter other than those (if any) mentioned in
parts 10 and 11 of the application .

3. The map now produced as part of this declaration is the map
referred to in part 5 of the application .

Complete only in
the case of
voluntary
registration (strike
through if this is not
relevant)
4

4

register as a green the land indicated on the map and that'
y
ownership. I have provided the following necess
c arations of
consent:
(i) a declaration of
rship of the land;
(ii) a dec
. n that all necessary consents from the relevant
e older or proprietor of any relevant charge over the land have
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Appendix 3
Initial equality impact assessment screening form

(As of October 2015 this form replaces ‘Record of decision not to carry out an EIA’)
This form records an equality screening process to determine the relevance of equality to
a proposal, and a decision whether or not a full EIA would be appropriate or
proportionate.
Directorate
BES
Service area
H&T
Proposal being screened
The refusal of an application to register a new
village green for land at Eastfield Scarborough
Officer(s) carrying out screening
Jayne Applegarth
What are you proposing to do?
To not register land as village green.
Why are you proposing this? What are the It is a statutory duty of the County Council as
desired outcomes?
Registration Authority under the Commons Act 2006
to consider the application submitted.
The land will be not be registered as village green.
Does the proposal involve a significant
A statutory duty to maintain the village green
commitment or removal of resources?
register.
Please give details.
Is there likely to be an adverse impact on people with any of the following protected
characteristics as defined by the Equality Act 2010, or NYCC’s additional agreed characteristics?
As part of this assessment, please consider the following questions:
• To what extent is this service used by particular groups of people with protected characteristics?
• Does the proposal relate to functions that previous consultation has identified as important?
• Do different groups have different needs or experiences in the area the proposal relates to?
If for any characteristic it is considered that there is likely to be a significant adverse impact or
you have ticked ‘Don’t know/no info available’, then a full EIA should be carried out where this is
proportionate. You are advised to speak to your Equality rep for advice if you are in any doubt.
Protected characteristic
Age
Disability
Sex (Gender)
Race
Sexual orientation
Gender reassignment
Religion or belief
Pregnancy or maternity
Marriage or civil partnership
NYCC additional characteristic
People in rural areas
People on a low income
Carer (unpaid family or friend)
Does the proposal relate to an area where
there are known inequalities/probable
impacts (e.g. disabled people’s access to
public transport)? Please give details.
Will the proposal have a significant effect
on how other organisations operate? (e.g.
partners, funding criteria, etc.). Do any of
these organisations support people with
protected characteristics? Please explain

Yes

No













No

No

Don’t know/No
info available

why you have reached this conclusion.
Decision (Please tick one option)

EIA not
relevant or
proportionate:



Continue to full
EIA:

Reason for decision

The application has not met the criteria contained
in the Commons Act 2006 and the Commons
Registration (England) Regulations 2014.

Signed (Assistant Director or equivalent)

Barrie Mason

Date

