North Yorkshire County Council
Executive Members
27 May 2022
Opposed Public Footpath 25.114/9, Back Lane, Wrelton
Modification Order 2012 – Pins Proposed Amendment to Order
Report of the Assistant Director – Travel, Environmental and Countryside Services
1.0

Purpose of the report

1.1

To advise the Corporate Director Business and Environmental Services (BES) and
BES Executive Members of developments relating to the opposed Definitive Map
Order currently being considered by the Secretary of State. A location plan is
attached to this report as Plan 1. The route is shown on Plan 2.

1.2

To request that the Corporate Director, in consultation with the Executive Member for
Access, to authorise that North Yorkshire County Council (NYCC) will take a neutral
stance to the Secretary of State’s proposal to modify the status of the route within
the Order from public footpath to restricted byway.

2.0

Background

2.1

The route, known locally as Back Lane, runs from Wrelton Lane to Wrelton Cliff
Road, in Wrelton and is not recorded on the definitive map.

2.2

The DMMO application to record Back Lane as a public footpath was made in 2007,
in response to a local landowner challenging public use of the route.

2.3

The DMMO was supported by 76 user evidence forms: 9 were submitted with the
application and a further 68 were provided by the Parish Council. A total of 20 forms
were rejected as being incomplete or not relevant, leaving a total of 57 supporting
forms. No historical documents were submitted with the application.

2.4

The evidence was supporting of use by the public at large on foot, with some use on
bicycle, horseback and by vehicle, and that use had been continuous through the
relevant time-period (20 years preceding the date of the DMMO application).

2.5

Following the pre-order consultation and examination of the evidence, it was
considered that a DMMO should be made to record it on the Definitive Map and
Statement as a public footpath.

2.6

Attached to this report as Appendix 1 is a copy of the report submitted to the
Planning and Regulatory Committee on 13 January 2012, in which the case for
making a Definitive Map Modification Order was outlined. The Committee authorised
the making of a DMMO.

2.7

The Order was made on 10 April 2012 and advertised on 9 May 2012, attracting two
objections. The County Council cannot confirm a DMMO where there are
outstanding objections; the Order must be forwarded to the Secretary of State for
resolution.
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2.8

The Order and associated objections were referred to the Secretary of State in
August 2019 and subsequently the Planning Inspectorate directed the County
Council to re-advertise the Order to ensure that the statutory notification period
requirements were sufficiently satisfied.

2.9

The Order was re-advertised on 12 February 2020 and three objections were
received: Two of the objections were made on the grounds that no public rights
exists over the order route and therefore it should not be recorded as a public right of
way of any sort. The other objection was made on the grounds that the evidence
suggested that the order route carries higher rights than that of footpath and it should
therefore be recorded as a Bridleway or Restricted Byway.

2.10

The Inspector appointed by the Secretary of State proposed to determine the order
through the written representations procedure and accompanied site visit. Following
the accompanied site visit, the Inspector proposed to confirm the Order subject to
modification to record the route as a Restricted Byway.

2.11

The Notice of proposal to modify the DMMO was published by the Planning
Inspectorate on 17 November 2021.

2.12

The County Council did not make a formal response to the proposed amendment to
the Order.

3.0

Responses to the Proposed Modification

3.1

The Planning Inspectorate received one objection and three representations to the
proposed modification.

3.2

The objection was made on the grounds that the order contains flaws and deviates
from the relevant legislation, that the advertising process may have been flawed, and
that there may be additional evidence not previously considered by the Inspector.
Officer comment
The objector commented on the position of the sealing page contained in the 2012
order, pointing out that Regulations describe that the seal should be placed
immediately prior to the schedules. The OMA is aware of this. Many of the
Authority’s Orders were presented with the seal after the schedules and plan, in the
past, but rights of way orders have been correctly drafted in line with the relevant
regulations for many years once the error was noted internally, and immediately
acted upon. It is suspected that this error would not be considered fatal to an order.
It is accepted that the Notice on the northern end of the route could have been better
located, however the other Notice on the route was plain to see. Notices also
appeared in the local press, and were provided to the Parish Council to display within
the village and the matter would have been discussed at the Parish Council meeting,
so there was plenty of opportunity for local awareness of the content of the Notice.

3.3

Two of the representations were from user groups in support of the proposed
modification. The third representation was from a resident in Holly Close, enquiring
about the potential impact on parking.
Officer comment
Representatives from the British Horse Society and the Byways and Bridleways Trust
expressed support for the proposed modification.
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The resident of Holly Close raised concerns about the potential impact on parking
spaces in the Close, and the potential impact of motor vehicles using the order route.
The case officer subsequently provided the resident with advice on the matter.
3.4

The OMA remained satisfied that there is sufficient evidence to support pedestrian
rights and is aware that the evidence for higher rights is less clear.

3.5

At the request of the objector, the Inspectorate is to hold a local Hearing in order to
consider the objections to the Inspector’s intention to confirm the Order to add a
restricted byway to the Definitive Map rather than a public footpath. The hearing is to
be held at Wrelton Village Hall on 22 July 2022.

4.0

Evidence in support of the Order

4.1

The Inspector made the decision to modify the order to Restricted Byway based on
examination of the available documentary and user evidence, and on the
accompanied site visit. Although Officers are of the view that the evidence of higher
rights than those of public footpath is not conclusive, Officers do not disagree with
the Inspector’s interpretation of the evidence, or his decision to modify the order.

5.0

Representation made by the local member

5.1

No formal representations were received from the local councillor in response to the
consultations regarding the proposed modified order.

6.0

Equalities

6.1

It is the view that the recommendations do not have an adverse impact on any of the
protected characteristics identified in the Equalities Act 2010.

7.0

Financial implications

7.1

The opposed Modification Order is to be determined by an Inspector appointed by
the SoS, by a local Hearing, as stated above in 3.5.

7.2

There will be a non-rechargeable cost to the Authority responding to any queries
raised by the SoS, and for arranging, hosting, attending and supporting the Hearing.
The costs would be largely for officer time which would be met by the respective
staffing budgets. The costs to the Authority of a Hearing are unavoidable but are
unlikely to exceed approximately £1,000.

8.0

Equalities implications

8.1

Consideration has been given to the potential for any equality impacts arising from
the recommendations. It is considered that the outcome would have no impact on
the protected characteristics identified in the Equalities Act 2010.

9.0

Legal implications

9.1

The opposed modified Modification Order is to be determined by the Inspector
appointed by the SoS, following the Hearing as stated in 3.5. It is unlikely that he will
now decide not to confirm the Order, so it is most probable that the Order will be
confirmed with, or without, the proposed changes, meaning that the route will be
added to the Definitive Map as either a restricted byway, or a public footpath,
respectively.
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9.2

The Inspector, on the basis of the evidence and legal criteria, will decide whether or
not to confirm the opposed modified Modification Order. If he decides to confirm the
Order as modified, the route would be added to the Definitive Map and Statement in
accordance with the details within the Modification Order.

10.0

Climate change implications

10.1

The confirmation of this order would have no positive or negative impact on climate
change.

11.0

Current decisions to be made

11.1

When an Inspector proposes to modify an Order, the County Council needs to
express whether, on the basis of available evidence, it:

supports confirmation of the Order,

believes the Order should not be confirmed, or

considers the evidence is either so finely balanced, or is particularly unclear
and wishes to take a neutral stance

11.2

The current decision to be made is which stance the County Council is to take within
the Inspector’s decision to modify the Modification Order.

12.0

Conclusion

12.1

The 2012 Order was made to record a public footpath and was based on the
available evidence. The County Council considers that whilst there is some evidence
in support of the existence of bridleway or restricted byway rights, the evidence is
less conclusive and therefore intends to take a neutral stance on the proposed
modification.

12.2

Advice was sought from the Planning Inspectorate on the expectation the
Inspectorate has of the Order Making Authorities in these circumstances, and it was
confirmed that the Inspectorate acknowledged that Order Making Authorities may not
wish to comment on proposed amendments to Orders, and therefore that they may
prefer to take a neutral stance to any changes proposed by the Inspector.

13.0

Recommendation

13.1

It is therefore recommended that:
Members note the current circumstances regarding this DMMO, and authorise that
within the forthcoming Hearing the Authority takes a neutral stance to the
amendment proposed by The Planning Inspectorate.

MICHAEL LEAH
Assistant Director - Travel, Environmental and Countryside Services
Author of report: Andrew Hunter, Definitive Map Officer.
Background papers: File Ref RYE/2007/02/DMMO
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