North Yorkshire County Council
Business and Environmental Services
Executive Members
24 June 2022
Opposed Footpath Nos. 30.20/13 & 30.20/14, Land Near Beacon Road, Seamer
Modification Order 2021
Report of the Assistant Director - Travel, Environmental & Countryside Services
1.0

Purpose Of Report

1.1

To advise the Corporate Director of Business and Environmental Services (BES) of
the proposed submission to the Secretary of State (SoS) of an opposed Definitive
Map Modification Order (DMMO). A location plan is attached to this report as Plan
1. The routes referred to, are shown by bold dashed black lines and marked A-B-CD and E-F-G on the plan attached to this report as Plan 2.

1.2

To request the Corporate Director, in consultation with the Executive Member for
Access, to authorise that North Yorkshire County Council (NYCC), in its submission
of the opposed Order to the SoS will support confirmation of the Order.

2.0

Background

2.1

The routes were first brought to the attention of the County Council in 2016, when a
resident of Beacon Road, Seamer, submitted an application to record the paths. The
application was triggered by planning proposals to build two new housing estates on
land immediately to the north and west of Beacon Road and which would potentially
affect the walked line of both routes. The two routes although ending as cul-de-sacs
to the north, follow unploughed strips along the alignment of former tracks within
arable fields.

2.2

The DMMO application was supported by 32 evidence of use forms and some
historical evidence in the form of old OS maps and aerial images.

2.3

The evidence was supportive of use by the public at large and that use had been
continuous through the relevant time-period (20 years preceding the date of the
DMMO application).

2.4

Following the pre-order consultation, it was considered that it had been reasonably
alleged that public rights of way existed and that a Definitive Map Modification Order
should be made. As objections had been received in response to the pre-order
consultation a report was presented to the Assistant Director.

2.5

Attached to this report as Appendix 1 is a copy of the report submitted to the
Assistant Director on 15 April 2021 in which the case for making a Definitive Map
Modification Order was outlined. The Assistant Director approved the making of the
Order.
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2.6

The Order was made on 29 October 2021 and was advertised on 13 January 2022,
attracting one objection which remains outstanding. The County Council cannot
confirm a DMMO where there are outstanding objections, the Order must be
forwarded to the Secretary of State for resolution.

3.0

Responses to the Sealed Order

3.1

One objection was received from the agent acting on behalf of the landowners, (the
property developers and the farmer), affected by both DMMO routes.

3.2

The comments made were that:

The two claimed routes are cul-de-sacs and don’t connect highway to highway.

The ends of the routes are undistinguishable, ending at a mid-point on the
slope and there is no public interest at the point of termination.

The tracks were provided for farm access to fields and not for the general
public.

Historic mapping shows that neither route has been recorded as a footpath or
shown on mapping throughout the last 130 years.

The current farm owner purchased the land in 1993 and erected signage at
various locations to confirm private ownership.

Signage placed at the existing gate on Stoney Haggs Road (Point E) had been
removed immediately, other signage has been removed or damaged.

During the sale of land in 1993, those properties on Beacon Road backing onto
the farm land were contacted, reminding them that there was no right of access
directly from the rear of their properties onto the farm land.

Members of the public seen using the routes have been verbally challenged.

The ground at F-G is uneven and unlikely to have been used by the public.

Private signs have been ignored, demonstrating that the routes have been
used without permission.

A locked gate at Point E demonstrates that force has been used to access the
field.

4.0

Comments on the objection

4.1

Although the two claimed routes are cul-de-sacs and terminate at a mid-point on the
slope, the elevated position provides good, uninterrupted views of the surrounding
landscape, especially southwards towards the Wolds and as far afield as Bempton
Cliffs. Several user statements refer to the benefit of being able to walk the routes
and enjoy the views from the elevated landscape. The end points could therefore be
regarded as points of interest.

4.2

Both routes were shown as tracks on the OS 25” sheets, published in 1893 and
1911, but are not shown on the 25” map published in 1928. The eastern route is
shown on the 1970 edition, marked as ‘Track’. Whilst providing useful evidence that
the routes physically existed, and were substantial enough to be noted by OS
surveyors, these maps do not provide any evidence to prove or disprove the
existence of public rights of way along the order routes.

4.3

Photographs of ‘private’ signs show they were installed at Points C and F. The signs
appear to have been placed so as to deter access along the back of the houses
between C and F, and do not appear to have been placed to challenge public use
along C-D and F-G.
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4.4

A number of user evidence forms describe accessing the field paths from private rear
garden gates along the north side of Beacon Road. Public rights cannot be
established in such circumstances and these evidence forms were not considered to
be contributory towards the evidence of use of the route.

4.5

Witnesses do not recall being challenged, although several individuals recall passing
conversations with the farmer, or seeing him giving a friendly wave whilst working.

4.6

The agent acknowledges that the use of the routes has been made without
permission.

4.7

None of the witnesses recount ‘private’ signs at the gate at Point E, but several
witnesses recall a footpath sign at that location (One described it as a bridleway
sign). Several witnesses describe a stile at Point E, others describe a gap. A
photograph dated 2008 shows double field gates with a gap between the gate and
hedge on the north side. In or around 2015 the access was widened and new gates
were installed, filling the earlier gap. Users refer to a gap alongside the new gates on
the south side, which the landowner states was only created when the hedge was
removed and replaced by a fence at the back of the adjacent property. There is clear
evidence of public access via Point E and the access has apparently been without
force. Whilst the agent states the gate at Point E was locked it would appear that
public access at Point E was to one side of the gate, and that any locking of the gate
did not prevent public access to the Order routes.

5.0

Representations made by the local Member

5.1

No formal representations were received from the local councillor in response to the
consultations regarding the Order.

6.0

Equalities

6.1

It is the view that the recommendations do not have an adverse impact on any of the
protected characteristics identified in the Equalities Act 2010.

7.0

Finance

7.1

As the evidence submitted consists mainly of user evidence, it is probable that the
Order would be resolved by Public Inquiry. There would be a cost to the Authority in
preparing a submission to the SoS and responding to any queries raised by the SoS
and these costs would be for officer time, which would be met by the respective
staffing budgets. If the Inspector chose to hold a Public Inquiry, the costs of
arranging, hosting and supporting the Inquiry would unavoidably fall to the Council
but are unlikely to exceed approximately £1,000.

8.0

Legal

8.1

The opposed Modification Order would be determined by an Inspector appointed by
the SoS and as stated above, determination will be by way of a Public Inquiry, a
Local Hearing or by written representations.

9.0

Climate Change

9.1

The proposal is to record two pedestrian rights of way along currently unrecorded
routes. The confirmation of this Order would have no positive or negative impact on
climate change.
NYCC – 24 June 2022 - Executive Members
Opposed DMMO to add FPs, off Beacon Road, Seamer/3

OFFICIAL

10.0

Current Decision to be made

10.1

The County Council is required to refer this opposed DMMO to the SoS for
resolution. In submitting an opposed Order to the SoS, the County Council needs to
express whether, on the basis of available evidence, it;

supports confirmation of the Order,

believes the Order should not be confirmed, or

considers the evidence is either so finely balanced, or is particularly unclear
and wishes to take a neutral stance.

10.2

The current decision to be made is which stance the County Council is to take within
its submission of this opposed DMMO to the SoS.

10.3

From all the available evidence, there is sufficient evidence of use to support
confirmation of the Order.

10.4

It is considered that the objector has not provided sufficient evidence to demonstrate
that the public were not making use of the route during the 20 year period prior to the
making of the application, nor that effective actions were taken by the landowners
during that period to prevent the use of the routes by the public.

10.5

The public have made use of both routes for a period in excess of 20 years, and the
landowner was aware that use was taking place. Actions to deter access have only
taken place under the current ownership relatively recently, but do not appear to
have been sufficiently robust to prevent use of the routes.

11.0

Conclusion

11.1

Overall, it appears there is sufficient user evidence to indicate that public footpath
rights have been established along both Order routes, and that no valid challenge
has been made that would prevent the confirmation of this Order. It seems that on
the balance of probabilities both routes should be recorded as public footpaths on the
Definitive Map. Therefore of the options outlined in 10.1 above, in this instance, the
Modification Order should be confirmed.

12.0

Recommendation

12.1

The application is supported by user evidence which has not been adequately
countered by evidence provided by the objector to date, and which indicates that on
the balance of probabilities public footpath rights exist.

12.2

It is recommended that the Authority support confirmation of the Modification Order
in its submission to the Secretary of State.

MICHAEL LEAH
Assistant Director - Travel, Environment and Countryside Services
Author of Report: Andrew Hunter
Background Documents: File Ref SCAR/2016/02/DMMO
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Appendix 1
North Yorkshire County Council
Report to the Assistant Director – Travel, Environmental and Countryside
Services
15 April 2021
Application for a Definitive Map Modification Order to add two public footpaths
on land adjacent to Stoney Haggs Lane, Seamer, Scarborough
1.0

Purpose of report

1.1

To advise the Assistant Director of an application for a Definitive Map Modification
Order to add two public footpaths on land adjacent to Stoney Haggs Lane,
Seamer. A location plan is attached to this report as Plan 1. The routes are shown
in detail on Plan 2.

1.2

To request the Assistant Director to authorise the making of a Definitive Map
Modification Order to add two public footpaths on land adjacent to Stoney Haggs
Lane, Seamer, on the basis of evidence discovered during investigation into the
application.

2.0

Scheme of delegation

2.1

Within the County Council’s scheme of delegation, it is delegated to the
Assistant Director – Travel, Environmental and Countryside Services to exercise
the functions of the Council under Part III of the Wildlife and Countryside Act
1981 in relation to the power to make and advertise Definitive Map Modification
Orders, including where an objection has been received from any person or
body.

3.0

The application
Applicant:
Date of application:
Type of Application
Parish:
Local Member:

Mr A Hedgecock
1/8/2016
Definitive Map Modification Order
Seamer (Scarborough)
Cllr David Jeffels

Application
supported by:

32 Evidence of Use Forms

List of documentary
evidence:

Historical Evidence
 1:2500 OS Map (25 inch), 1893, 1911, 1928
 1:2500 OS Map, 1970
 1:10,000 OS Map c.1971
 Google Earth aerial imagery 2002, 2007 &
2008
To record rights consistent with user evidence.

Applicant’s grounds
for making the
application
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4.0

Relevant legal criteria

4.1

In deciding whether to make a Modification Order, the County Council must be
satisfied that, in accordance with Section 53 of the Wildlife and Countryside Act
1981, the evidence discovered by the County Council, when taken into
consideration with all other relevant evidence, is sufficient to show that a public
right of way subsists or is reasonably alleged to subsist along the claimed route.

4.2

In the context of Section 53 of the Act, where there is evidence of use by the
public of a claimed route, the requirements of Section 31 of the Highways Act
1980 are relevant and these are:
a)
a required date on which the status/use of the claimed route was brought
into question; and
b)
whether the claimed route was used by the public as of right (without
secrecy, force or permission) and without interruption for a period of not less
than 20 years ending on the date on which the route was brought into
question; and
c)
whether there is sufficient evidence that during the 20-year period there
was no intention to dedicate the claimed route as public by the landowner
or anyone with an interest in the land e.g. trustees

4.3

It is unclear whether the public had actually been effectively prevented from
using the route prior to the date of the application for the DMMO. However, the
concerns, apparently raised as a consequence of the initial planning application
being advertised, lead to the making of the application for the DMMO, and can
constitute a challenge. Therefore, the 20 year period of particular interest in
investigating this application is considered to be 1996 – 2016.

4.4

The application describes two routes, the first running northwards from Seamer
roundabout along the western edge of Beacon Park Estate and then continuing
northwards along a field boundary to its point of termination.

4.5

The second route runs along the northern edge of Beacon Park Estate then
turns northwards along a farm track, terminating at a point towards the top of the
field.

4.6

Both routes are cul-de-sac paths. Neither point terminates at a specific feature of
interest, but the elevated position provides good, uninterrupted views of the
surrounding landscape, especially southwards towards the Wolds and as far as
Bempton Cliffs.

4.7

Since the application was received, Linden Homes has begun work to construct
a housing estate immediately north of the Beacon Park estate and extending
northwards for approximately 100m. The development affects part of both routes,
and if the DMMO is successful a diversion order would be required, to align the
paths within the estate layout.

4.8

Discussions are ongoing with the District Council to make a diversion order,
which would only come into effect if the DMMO is confirmed.

5.0

User evidence

5.1

The application is supported by 32 evidence of use statements, indicating
pedestrian use of the routes from 1964 to 2016 of which 19 individual users met
or exceeded a 20-year user period.
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5.2

Several users refer to a ‘Dogs on Lead’ sign at Point A. However, an existing
recorded public right of way, Footpath 30.20/6/1, commences from the same
point and therefore this sign does not help towards establishing whether or not
rights exist along the claimed route.

5.3

Statements refer to a stile providing access to the path next to a gateway off
Stoney Haggs Road. Other statements refer to a gap at the same location and a
Google Street View image dated 2008 shows a gap beside double gates. In or
around 2015, the access was widened, wider gates were installed and the gap
no longer existed. Users refer to a gap alongside the new gates, but the
landowner states that this was created when the adjacent property owner
replaced the boundary hedge with a timber fence.

5.4

Several statements recall that the Stoney Haggs Road access once had a
‘footpath’ sign (one recalls a bridleway sign).

5.5

None of the user statements record any challenge to use, although several
statements mention passing conversation with the farmer or seeing him wave at
them.

5.6

Several users refer to the benefit of being able to walk the routes, enjoying the
peace and quiet and the views from the elevated landscape.

6.0

Documentary evidence

6.1

The routes, or sections of them, appear in the following historical documents:

OS 25 inch published 1893 and 1911: Both routes shown as tracks, the
western track terminated at a field boundary on a belt of trees. The eastern
track ran northwards towards Weydale Farm, approximately 425 metres
south of the farm the track narrows and is labelled FP, continuing to the
farm.

25 inch 1928: Neither path shown.

The eastern route is shown on the 1970 edition and is marked as ‘Track’

6.2

A similar record exists with the OS 6 inch maps: By 1929 neither route was shown.

6.3

The historic OS maps suggest that the tracks served a number of small fields
that existed at that time and that the claimed route follows the line of these tracks.
However, the maps provide no evidence to prove or disprove the existence of
public rights of way along the claimed routes.

7.0

Objections to the application

7.1

Two objections were received.

7.2

The current landowner, states that at all times he has challenged users and
informed people that the routes are not rights of way. Any signs saying ‘No rights
of way’ have been pulled down.

7.3

The landowner provided some background information and stated that:

The eastern track ran from Eastgate Farm in Seamer across the main road
and straight up the middle of the farm before turning due east onto Seamer
Moor Lane.

The western track served three fields.
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The tracks were built after the War, using rubble from bomb damage in
Scarborough to enable the farmer to harvest vegetables in all weathers.
The current landowner sought advice from NYCC PROW and claims that
he was informed that as the routes went nowhere they were not PROW.

7.4

The objection from Linden Homes provided further background information:

The Beacon Road Estate was built in around 1960 and the Eastgate farm
track was diverted onto a new access point on Stoney Haggs Road,
immediately north of the development.

The western track was unaffected.

In 1993 the current owners purchased the farm and have gated access
onto Stoney Haggs Lane and providing signage on both tracks to confirm
private ownership

When purchasing the land, the seller’s solicitors wrote to all the properties
backing onto the fields, confirming that there was no right of access to their
properties from the field.

The landowner has allowed access to maintain gardens/fences when
requested by the properties.

The gate on Stoney Haggs Road is padlocked in order to restrict access

The gap alongside the padlocked gate was created when the owner of No.
35 removed their boundary hedge replaced it with a fence.

Photographs of two signs: ‘No right of Way’ sign on the easterly track
where it turns northwards, a ‘Private No public right of way’ sign on the
westerly track at the northern edge of the Beacon Road development.

No public right of way has been created as both routes are cul-de-sac and
do not end at a feature or point of interest.

8.0

Conclusions regarding the evidence and objections to the application

8.1

A claimed route should link highway to highway in order to establish public
rights, although rights can be established along cul-de-sac routes in certain
circumstances, if for example the route terminates at a view point or ‘place of
popular resort’ (Moser v Ambleside Urban District Council, 1925).

8.2

Whilst not as obvious as a hill top or sea shore, it is the view of Officers that the
enhanced views encountered at the ends of these cul-de-sac routes could be
considered as ‘a place of popular resort’.

8.3

Whilst the current landowner has taken some steps to restrict access by means
of locking a gate and erecting signs in recent times, pedestrian access does not
seem to have been effectively prevented, nor has a clear message been relayed
to the public that the landowner did not intend public rights to be acquired.
Photographs of the signs were submitted to officers however the location of the
signs are more suggestive that they were intending to discourage access
between points C – F rather than on any other parts of the routes. There is
evidence to indicate that public have made use of these routes, and there is a
reasonable likelihood that rights were established over the claimed routes prior to
these relatively recent actions having been taken.
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8.4

In conclusion, it is clear that the public have made use of both routes for in
excess of 20 years, and that the landowner was aware that the use was taking
place. Actions taken by the landowner to attempt to prevent public access have
been relatively recent and did not prevent public use of the route. The test to be
considered at this stage in deciding whether or not to make an Order is whether
the evidence so far submitted, is sufficient to show that a public right of way
subsists or is reasonably alleged to subsist. The conclusion is that the evidence,
although finely balanced, is sufficient to support the contention that a public right
of way is reasonably alleged to subsist.

9.0

Representation made by the local member

9.1

None

10.0

Financial implications

10.1

In the event that an Order were to be made and was then opposed, there may
be financial implications for the authority in covering any cost associated with
any subsequent public inquiry. Such costs cannot be avoided where the
Planning Inspectorate decides that a public inquiry should be held to resolve an
application. If an Inquiry were to be held the Authority may need to appoint
external advocacy.

11.0

Equalities implications

11.1

There is a statutory requirement to investigate applications for Definitive Map
Modification Orders, regardless as to whether the outcome would benefit or
prejudice owners, occupiers or members of the general public, and as such it is
considered that equality and diversity issues are not relevant to the outcome of
the process. In any event it is considered that the outcome would have no
impact on the protected characteristics identified in the Equalities Act 2010.

12.0

Climate change

12.1

The routes are already in existence on the ground, and have already been made
use of by the public, therefore the confirmation of this order would have no
positive or negative impact on climate change.

13.0

Recommendation

13.1

It is therefore recommended that: the Assistant Director, Travel, Environmental
and Countryside Services, authorises the making of a Definitive Map Modification
Order for the routes shown as A-B-C-D and E-F-G on Plan 2 of this report to be
recorded on the Definitive Map as Public Footpaths.

Author of Report: Andrew Hunter
Background Documents:
N:\bes-data\WACS\PRoW\DMT\Applications\02 DMMO\06 Scarborough\SCAR2016-02- DMMO Seamer (Land off Stoney Haggs Road)
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Plan 1
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Plan 2
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North Yorkshire County Council
Report to Assistant Director – Travel, Environmental and Countryside Services
Date: 15 April 2021
Application for a Definitive Map Modification Order to add two public footpaths
on land adjacent to Stoney Haggs Lane, Seamer, Scarborough
Authorisation
I approve / do not approve the recommendation set out above.
ANY ADDITIONAL RECOMMENDATION or COMMENT:
…………………………………………………………………………………………………
…………………………………………………………………………………………………
…………………………………………………………………………………………………
…………………………………………………………………………………………………
…………………………………………………………………………………………………

Michael Leah
MICHAEL LEAH
Assistant Director Travel, Environmental and Countryside
Services Date ……15 April 2021………………
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