APPENDIX 8

Extract from Ministerial Management Code

12.2 Legal Representation at Public Expense

12.2.1 Civil servants may be involved in legal proceedings or formal enquiries as a
consequence of their employment. Unless the circumstances are covered by the rules set
out in paragraphs 12.2.2 to 12.2.5 below, departments and agencies have discretion to grant
civil servants so involved some or all of their legal representation or pay for some or all of
their legal costs. In deciding whether to exercise this discretion, departments and agencies
must take into account the following considerations:

a. whether or not it is in their interest to grant assistance;
b. whether the act in question was committed or suffered within the scope of the
civil servant’'s employment.

Rules for departments and agencies

12.2.2 Departments and agencies must provide legal representation for civil servants who
are sued for damages as a result of actions carried out in the course of their employment.
This representation will be by the solicitor acting for the Crown. Any damages and/or liability
for the other sides’ costs must also be met from public funds. This right does not apply if:

a. the department or agency consider that the civil servant was acting outside the
scope of his or her employment; or
b. the civil servant refuses to instruct the solicitor in terms required by the solicitor.

12.2.3 Departments and agencies must also:

a. provide legal advice to civil servants assaulted in the course of their official duty.
Departments and agencies have discretion to give assistance with any
subsequent proceedings; and

b. permit civil servants involved in an inquest or fatal accident enquiry as a result of
their official duty to be represented by the legal representatives of the department
or agency, provided there is no conflict of interest. Otherwise assistance with legal
representation is at the discretion of the department or agency; and

c. when a formal enquiry might lead to a civil servant being blamed, consider with
their legal adviser whether the individual concerned should be given legal
representation at public expense; tell the relevant trade union of their provisional
decision and give sympathetic consideration to their views; and

d. provide legal representation for civil servants sued as a result of the findings of

the enquiry for actions carried out in the course of their official duty, unless the civil
servant appears to have been guilty of wilful or gross negligence.

Right of appeal

12.2.4 Civil servants who are refused legal representation or assistance with legal expenses
may appeal to the Head of Department or his delegated representative.
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Liability of directors

12.2.5 Subject to paragraph 12.2.6 the Crown will accept responsibility for the civil liabilities,
including costs, of a civil servant incurred in connection with his or her performance of the
functions of a director (or any similar position, however described) or other officer of a
company, provided that the department or agency has given written confirmation that the
appointment is one to which this paragraph applies.

12.2.6 Paragraph 12.2.5 will not apply if:
a. the liability arises from any wilful default or bad faith on the part of the civil

servant; or
b. the civil servant is otherwise indemnified against the liability.
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